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A T the time of the passage of the Civil Aeronautics Act of 1938 the 

United States had a domestic air-transportation system of 39,267 
miles and an international and overseas air-transportation system of 31,- 
067 miles. These systems, almost all of which were established by the 
Post Office Department and which constituted the so-called “grand- 
father routes” under the Civil Aeronautics Act, formed the foundation 
for the subsequent route development of United States air transporta- 
tion. Domestically, the “grandfather routes,” while constituting essen- 
tially a good basic design in the light of the economic and technological 
achievements and promises of the time, possessed certain inherent de- 
fects which ensuing developments have brought into sharp relief. Both 
good and bad features, however, were the inheritance of the Civil Aero- 
nautics Board. Internationally, only in the Caribbean area and South 
America was a basic design underway. Here, the Board had an oppor- 
tunity to do much in the way of planning. Today, the domestic system 
embraces nearly 146,000 miles, and the international and overseas sys- 
tem comprises almost 210,000 miles. 


The unsatisfactory post-war financial condition of the airline indus- 
try gave the first impetus to a questioning of the soundness of the route 
expansion and the manner in which it was accomplished. In 1945, the 
certificated trunk air carriers in the United States made an operating 

_ * Adapted from an address delivered at the Fourth Annual Air Transporta- 
tion Institute, The American University, Washington, D. C., on J anuary 27, 1950. 


his article represents the personal views of its author and is not presented as a 
reflection of the views of the other members of the Civil Aeronautics Board. 
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profit of nearly $34,000,000. In 1946, they experienced an operating 
loss of almost $5,000,000. The losses mounted in 1947, showing a year- 
end total of approximately $15,000,000. In early 1947, the Civil Aero- 
nautics Board acknowledged the possibility of route pattern deficiencies 
in undertaking special investigations of five air carriers. These and 
other circumstances led to activity by both the President and the Con- 
gress in the aviation field. The result in early 1948 was the President’s 
Air Policy Commission ? and the Congressional Aviation Policy Board * 
reports. 

The President’s Air Policy Commission was seriously apprehensive 
with respect to the possible existence of excessive competition in the 
air-transportation system and was concerned with the important ques- 
tion of whether the combination of existing companies should be 
encouraged or prevented by the Board. The Congressional Aviation 
Policy Board report also dealt with the problem, stating among other 
things, “Excessive competition exists in some sections and there is 
insufficient competition in others.” While the whole plight of the 
industry was not attributed to route pattern deficiencies, revisions in 
the route pattern were clearly envisioned as necessary in both reports. 


The early investigations of the Board attested to the fact that no 
illusions existed within the Board itself concerning the possibility of 
deficiencies in the route pattern. It would have been more than sur- 
prising if the expansion of any industry of the magnitude of that 
experienced by the air-transportation industry could have been accom- 
plished without fault. Whether perfecting and expanding the inher- 
ited domestic system or planning the international system, the problems 
were not easy. To “look into the seeds of time, and say which grain 
will grow and which will not” is infinitely more difficult than retrospec- 
tive analysis of a situation to determine error. War and post-war eco- 
nomic and technological developments brought into play important 
new factors and considerations. In undertaking to correct possible de- 
fects, however, the Board was confronted by three basic problems: (1) 
an ascertainment of the areas which needed attention; (2) a decision 
on any specific changes required by the public interest; and (3) a deter- 
mination of the means by which any decision of the Board with respect 
to desirable changes in the route pattern could best be effectuated. Of 
the three problems, the third was and is by far the most difficult. It is 
also the most neglected by critics of the existing situation. 

1 Colonial Airlines, Order Serial No. E-873, dated March 18, 1947 (Dkt. No. 
2852); Northeast Airlines, Order Serial No. E-375, dated March 18, 1947 (Dkt. 
No. 2858) ; Chicago and Southern Air Lines, Order Serial No. E-401, dated March 
24, 1947, closed by Order Serial No. E-1783, dated July 12, 1948 (Dkt. No. 2862); 
Capital Airlines, Order Serial No. E-487, dated April 7, 1947 (Dkt. No. 2883); 
= Air Lines, Order Serial No. E-485, dated April 28, 1947 (Dkt. No. 2911). 
2 Survival in the Air Age, Report by the President’s Air Policy Commission, 
issued January 1, 1948. ; 

National Aviation Policy, Report of the Congressional Aviation Policy 
Board of the United States pursuant to Public Law 287 (An Act to Provide for 


the Establishment of a Temporary Congressional Aviation Policy Board), 80th 
Cong., 2d Sess., issued March 1, 1948. 
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The first persistent effort of the Board in the route pattern field was 
the Board’s investigation of the route structure of National Airlines.* 
In the National case, the Board found that it was in the public interest 
for it to undertake to determine “whether the encouragement and 
development of an air transportation system properly adapted to the 
present and future needs of the United States and the fostering of sound 
economic conditions in such air transportation system” would not be 
furthered by the transfer of National’s property and various segments of 
its route system to other carriers. While specific mention was made in 
the original order of September 28, 1948, of the possible transfer of the 
Miami-New York route to Pan American World Airways, the Miami- 
New Orleans route to Delta Air lines, and the Miami-Havana route to 
Eastern Air Lines or Delta, the Board later made it clear that its consid- 
eration of possible transferee carriers or solutions was not intended to 
be confined only to those named in the order.° 


After three weeks of hearings, National announced on March 30, 
1949, that it had entered into tentative agreements with Pan American 
and Pan American-Grace Airways for the interchange of equipment at 
Miami. It was stated that such interchange would make possible 
through flights between New York and other cities on the National sys- 
tem and points in South America. The agreement also contemplated 
the operation of Pan American aircraft in domestic service between 
New York and Miami. In addition, National referred to arrangements 
which had been made for the acquisition of some of its stock by W. R. 
Grace & Co. and Pan American. National fhen requested either dismis- 
sal of the investigation or temporary adjournment of the hearing, pend- 
ing action by the Board on the stock transfer arrangements and the 
interchange agreements.® The Board did adjourn the hearing tempo- 
rarily and has since consolidated into the over-all case not only these 
proposals but also the proposed agreement between National and East- 
ern under which these carriers could operate through flights from 
points west of New Orleans on Eastern’s system to points east of New 
Orleans on National’s system.*?_ Public hearing in the investigation was 
scheduled to be resumed on March 6. 


Especially to be noted in the procedural progress of this case is the 
fact that specific actionable proposals have been submitted to the Board 
to be examined concurrently with the Board’s detailed study of the en- 
tire National problem. As the result of its investigation the Board will 
make a determination of what, if any, revisions should be undertaken 
in the public interest with respect to the route pattern of National. To 





4 National Route Transfer Case (Dkt. No. 3500 et al.), instituted by Order 
Serial No. E-2025 (September 28, 1948), amended by Order Serial No. E-2228 
(November 24, 1948). 

5 Order Serial No. E-2275 (December 8, 1948). 

6 Applications for approval of these proposals were filed on May 11, 1949 
(Dkt. Nos. 3785, 3786, and 3787). 

_7 Dkt. No. 3681, consolidated into the National Route Transfer Case by Order 
Serial No. E-3017 (July 15, 1949). 
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the extent that the Board’s determination may be reasonably met by the 
proposals submitted by National, Grace & Co., Panagra, Pan American, 
and Eastern, the proposals may be approved. All proposals not in rea- 
sonable accord with the Board’s determination will have to be denied. 
To whatever extent the Board’s determination may not be imple- 
mented by action upon a proposal before it, the Board will be obliged 
either to rely upon some future voluntary action of the affected parties 
to implement the Board’s view of the public interest or, on its own ini- 
tiative, to take alternative actions of a character discussed later. 


The criticism and controversy which surrounded the Board’s order 
of investigation with respect to National had no parallel in the history 
of the Board. One of the many criticisms of the order was the specific 
nature of its terms, which was frequently construed as a prejudgment of 
the issues. Some predicted with self-assurance that nothing construc- 
tive could result from the investigation, and consideration was given to 
other techniques which might be employed in the route examinations 
required in other areas. 


The procedural progress in the National case, however, is to be 
sharply contrasted with that achieved in other cases dealing with other 
parts of the route pattern on which public Board examination has been 
undertaken, particularly the investigations concerning Western Air 
Lines § and Northeast Airlines, which were broadened in February 
1949 in conjunction with the Board’s issuance on February 26 of its 
Statement of Policy with respect to the Economic Program for 1949. 
The route segment proceedings instituted at the same time, having to 
do with possible excessive competition on the routes between Washing- 
ton and Chicago,?® Washington and Detroit, Milwaukee and the Twin 
Cities,'' and New York and Detroit,’* fall to a degree in the same class. 





8 Instituted on April 28, 1947 by Order Serial No. E-485 (Dkt. No. 2911), as 
amended by Order Serial No, E-2479 (February 21, 1949). 

® Instituted on March 18, 1947 by Order Serial No. E-375 (Dkt. No. 2853), as 
amended by Order Serial No. E-2478 (February 21, 1949). 

10 Order Serial No. E-2480, dated February 21, 1949 (Dkt. No. 3660). In the 
Summary of Orders issued to implement Civil Aeronautics Board Statement of 
Policy released February 26, 1949 the investigation was described as follows: “An 
order instituting a proceeding to determine whether it would be in the public inter- 
est to alter, amend, modify, or suspend United’s Route 1, TWA’s Route 2, Capital’s 
Route 14 or American’s Route 25 to prevent any one or more of these carriers 
from engaging in one-stop or non-stop operations between Washington and Chi- 
cago, The proceeding will also determine whether the public convenience and 
necessity require the elimination or suspension of United’s route from Toledo to 
Washington and the institution of an interchange between United and Capital at 
Chicago.” 

11 Order Serial No. E-2481, dated February 21, 1949 (Dkt. No. 3661). In the 
Summary of Orders (see footnote 10) the investigation was described as follows: 
“An order instituting a proceeding to determine whether it would be in the public 
interest to alter, amend, modify, or suspend Northwest’s certificate between De- 
troit and Washington and Capital’s certificate between Milwaukee and the Twin 
Cities and whether it would be in the public interest for these two carriers to enter 
into an equipment interchange agreement respecting these routes.” The prehear- 
ing conference in this case was held on October 17, 1949, and public hearing has 
been concluded. 

12 Order Serial No. E-2482, dated February 21, 1949 (Docket No. 3662). In 
the Summary of Orders (see footnote 10) the investigation was described as fol- 
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To use the utmost brevity to describe the Western and Northeast 
proceedings, the Board simply issued orders of investigation to deter- 
mine what, if anything, needed to be done with respect to the route pat- 
terns of these two carriers.!* Whatever the shortcomings of these orders, 
they possess in common the supposed virtue of advancing no particular 
solution which the Board desires especially to be studied. 


Since the issuance of these two orders nearly a year ago, absolutely 
nothing definitive has been achieved looking toward a correction of any 
uneconomic features of the route patterns of Western and Northeast. 
Responsibility for this failure rests with both the Board and the carriers 
involved. 


The most obvious Board responsibility rests in the fact that the 
Board has not yet set the proceedings down for hearing. The reason for 
this is the lack of sufficient staff, a lack which belabors the Board on 
many important fronts. If there is more efficacy in one than in another 
method of route pattern examination, the Board may have erred in not 
discovering the proper method. The importance of the method derives 
wholly from the extent, if any, to which it assists or influences the car- 
riers themselves to present for Board consideration actionable proposed 
solutions to their own route pattern problems. Perhaps the orders of 
investigation with respect to Western and Northeast should have been 
patterned after the specific character of the National order and should 
have named possible solutions. Perhaps some forcible indication 
should have been given of the part which carriers other than those in 
primary focus could play in the solution of the problems. Or perhaps 
the orders should have included simply a specific delineation of the 
Board’s concept of the route pattern problems of these two carriers. 
Still other methods might have been employed. 


Industry's Opportunity to Offer a Solution 


Whatever the Board’s responsibility in this matter, it would seem 
that the carriers involved are not without an obligation of their own. 
They have a responsibility to present to the Board actionable proposed 
solutions. This is not criticism of Western and Northeast, who have 





lows: “An order instituting a proceeding to determine whether it would be in the 
sae interest to alter, amend, modify, or suspend the certificates of United, 
Northwest, American or Capital so as to eliminate, suspend or restrict the author- 
ity of any of these carriers to render Detroit-New York service and whether Capi- 
tal and Northwest should establish equipment interchange at Detroit.” 

13 In the Summary of Orders (see footnote 10) the investigations were de- 
scribed as follows: “An order expanding the scope of the existing investigation 
relative to Western Airlines to determine the relationship of Western’s routes to 
the over-all domestic air transportation pattern and the action, if any, which may 

e required in the public interest with respect to the routes and operations of 
Western, either by Western alone, or in conjunction with other air carriers, or by 
the Board. The investigation embraces the desirability, from the standpoint of 
the public interest, of a merger or consolidation of Western with another air car- 
rier or carriers, purchase of one or more of Western’s routes by other air carriers, 
Interchange of ypu by Western with other carriers or a Board order to al- 
ter, amend, modify, or suspend Western’s certificate in whole or in part... A sim- 
ilar, but not identical, order relative to Northeast.” 
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made efforts to achieve what they consider to be the best solutions to 
the problems of their systems as they see them. Nor is this criticism of 
the managements of the carriers with whom Western and Northeast 
may have dealt in an effort to secure their participation in proposed 
solutions. No doubt all concerned have worked earnestly and with 
good intent as they see it. It is clear that these route pattern matters are 
difficult ones with which to deal. There are many economic, corporate, 
and psychological obstacles to solution. But one thing should be evi- 
dent to all — something must be done about the route pattern problem. 
And if it is not the industry’s responsibility to proffer a solution, it is at 
least their opportunity to do so. 

In affirming a responsibility on industry to proffer solutions to the 
route pattern problem, I am not in any sense endeavoring deviously to 
censure them alone for the situation requiring correction. The inher- 
ent defects of the “grandfather” route pattern have previously been 
mentioned. In the period of route expansion, the carriers were the 
applicants and the Board was the grantor. If more was granted than 
should have been, far more was applied for than was granted. No 
advantage is gained, however, from any argument over the relative de- 
gree of responsibility for the present situation. The important thing is 
to correct whatever unsoundness exists. And in this corrective process 
in order to permit a maximum of freedom to private enterprise, the 
industry should be the initiator, the applicant to delineate the proposed 
solution. The statement of Federal Coordinator of Transportation Jo- 
seph B. Eastman in writing of the railroads in 1934 has many points of 
applicability to the present situation of the airlines: 

“Much will depend upon the railroad managements. They are of 

one mind in opposition to public ownership and operation, and in 

general they are against grand consolidation plans. One or the 

other of these remedies, however, will eventually be applied, unless 

the managements are able to remedy present ills in some other way. 

This alternative, if it be possible, can only take the form of a better 

organization of the railroad industry which will enable them to deal 

collectively and effectively with matters which concern them all. 

The managements must pull together instead of pulling against 

each other in a great variety of different directions. The difficulties 

are great, and I am not at all sure that they can be surmounted. 

The tendency to cling to assumed individual advantages in prefer- 

ence to those which would be gained by coordination or correlation 

is ingrained, and it may be impossible to.overcome. But it is well 
that the managements should have the chance to apply the princi- 
ples of statesmanship, and with the help of the Government, at least 
at the outset.” 14 
For my part, I have confidence that air carrier statesmanship is not ex- 
hausted; my hope is that the time to apply the principles of its states- 





14 Regulation of Railroads, Letter from the Chairman of the Interstate Com- 
merce Commission Transmitting Pursuant to Law, a Report of the Federal 
Coordinator of Transportation upon the Question, “Is There Need for a Radical or 
Major Change in the Organization, Conduct, and Regulation of the Railroad 
Industry which can be Accomplished by Federal Legislation?” Senate Doc. 119, 
73d Cong., 2d Sess. (January 22, 1934), p. 33. 
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manship will not run out. From an industry viewpoint the present 
provides to all concerned a more advantageous opportunity for action 
than some time in the future when some adversity may place the stress 
of emergency and even more difficult financing problems upon actions 
of the carriers. 


Certainly the route pattern problem is a basic and continuing one, 
and its urgency will not diminish with the passage of time. It is true 
that the acutely distressed financial condition of the airline industry 
which gave rise to the initial intense review of the route pattern prob- 
lem no longer exists. The 1946 and 1947 losses of the domestic trunk 
airlines have previously been mentioned. In 1948 there was an operat- 
ing profit of slightly over two million dollars. The industry expects to 
have made about $22,000,000 in 1949. This mitigation of the carriers’ 
financial condition was the result principally of increases in traffic, 
reductions in costs, and adjustments in mail pay. Obviously, however, 
the route pattern defects revealed during the earlier period of adversity 
and by a continuing close study of the experience of the past few years 
remain to be corrected. 


Even though prosperity of a sort may temporarily obscure the short- 
comings of the route pattern, it is nevertheless still incumbent on the 
industry and the Board to see that the route design is the best possible 
at all times. The first recurrence of adversity will place the defects 
again in the forefront for correction. Today those defects are drains on 
the strength and independence of the industry. The expected $22,000,- 
000 industry operating profit for 1949 represents a return, after taxes, of 
only 3.8 per cent on the industry’s $359,000,000 investment. 


There can be no doubt that a solution to some of the deep-rooted 
problems of the route pattern remains one of the most fundamental and 
urgent problems facing the industry and the Board. Many share this 
view. An excellent piece of analytical writing on the subject is the re- 
cent book on “Airline Competition,” by Frederick W. Gill and Gilbert 
L. Bates.1°5 While I disagree with the views expressed by the Aviation 
Securities Committee of the Investment Bankers Association of Amer- 
ica on the regulation of issuance of airline securities by the Board and 
on certain other matters, I was glad, as another example in point, to see 
the Committee’s realistic recognition of the importance of the route 
pattern problem. In its 1949 Report, the Committee stated, “A truly 
sound air transport system cannot be achieved without major revision 
of the present network to substantially reduce destructive competition. 
and reconstitute, through merger or otherwise, those systems which are 





15 AIRLINE COMPETITION, A STUDY OF THE EFFECTS OF COMPETITION ON THE 
QUALITY AND PRICE OF AIRLINE SERVICE AND THE SELF-SUFFICIENCY OF THE UNITED 
States DomESTIC AIRLINES, Frederick W. Gill and Gilbert L. Bates, Division of Re- 
(aoaoy Graduate School of Business Administration, Harvard University, Boston 
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so inherently weak as to in all probability require heavy subsidy for a 
long time to come.” ?¢ 


Undoubtedly there are a number of areas in our air-transportation 
system where consideration should be given to suspensions or abandon- 
ments, transfers or interchanges, and consolidations or mergers, all with 
a view of providing really better public service and greater economy to 
the carriers and government alike. Even so, one should recognize the 
steps which have been taken in fact in the route pattern field and by 
companies other than National, Pan American, Grace & Co., and East- 
ern, in the National Case." 


Hearings to Be Held on Application 


In acknowledging applications which have already been made for 
approval by the Board of changes in the route pattern and at the same 
time suggesting the consideration of other possible changes, it is impor- 
tant that at least two things be borne in mind: First, the Board in its 
Statement of Policy with respect to its Economic Program for 1949, said 
‘‘.,. we desire that the industry exercise its own initiative in calling to 
our attention uneconomic route pattern situations and possible correc- 
tive actions which may be achieved by mergers, consolidations, inter- 
changes, or suspensions.” ‘This statement does not constitute the 
slightest intimation that the Board will approve all such applications as 
have been or may be submitted to it. The Board assumes neither 


paternity nor paternal care for applications filed in response to its invi- 
tation. Even in a situation in which an application might be filed with 
the Board urging a possible solution being specifically investigated by 
the Board, no assurance can be taken that such application will be ap- 
proved. There can be no disposition or prejudgment of these matters 
based on mere prima facie determinations or showings. The Board has 





16 Report of Aviation Securities Committee, Investment Bankers Association 
of America, 1949. From reprint of Smith, Barney & Co. 

17 Applications by Monarch Air Lines for acquisition of Challenger Airlines 
and Arizona Airways have been approved by the Board. Monarch-Challenger Mer- 
ger Case, decided December 16, 1949, Order Serial No. E-3721 (Dkt. No. 4129); 
Monarch-Arizona Merger Case, decided April! 10, 1950, Order Serial No, E-4050 
(Dkt. No. 3977 et al.). The Board has approved Chicago and Southern Air Lines’ 
application for authority to abandon service at Peoria and Springfield, Illinois. Chi- 
cago and Southern Air Lines, Inc., Abandonment of Service to Peoria, Springfield 
and Bloomington, decided October 27, 1949, Order Serial No. E-3488 (Dkt. No. 
8571). By Order Serial No. E-3652 (December 2, 1949) American Overseas Airlines 
and TWA were authorized to suspend service temporarily at Washington, D.C., and 
by Order Serial No. E-3736 (December 21, 1949) TWA was authorized to suspend 
service temporarily at Chicago and Detroit, all points being coterminals on the 
foreign air routes of these carriers. The proposed suspensions of service by 
American Overseas and TWA at Philadelphia, Pa., on their transatlantic routes 
(Dkt. Nos. 4228 and 4229) and by Northeast at Springfield, Mass., and Keene, 
N. H. (Dkt. No. 3333), are pending before the Board. American Airlines’ applica- 
tion to abandon service at Abilene and Big Spring, Texas (Dkt. No. 3669) has 
been consolidated into the Pioneer Renewal Case (Dkt. No. 3719 et al.) by Order 
Serial No. E-2990 (June 30, 1949). In addition, the following acquisition cases 
are pending before the Board: West Coast Airlines by Southwest Airways (Dkt. 
No. 4405) ; American Overseas by Pan American, North Atlantic Route Transfer 
Case (Dkt. No. 3589 et al.); and Parks Air Lines by Mid-Continent Airlines, 
Parks Investigation Case (Dkt. No. 3965 et al.). 
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a positive statutory responsibility in these matters. Any proposed solu- 
tion must, and quite properly and desirably so, go through the crucible 
of a public hearing so that the question of public interest can be re- 
solved by the Board on the basis of substantial evidence of record. 

Second, there should be no inference that the route pattern is uneco- 
nomic in its every segment and carrier division or that only a very few 
big companies are required to operate all the air route mileage of the 
United States under a grand consolidation plan. There is a necessity 
for competition, and a place for economic small companies. Consider- 
ing the character of the “grandfather” routes, the increased speed and 
capacity of aircraft, the many developments during and immediately 
following the war, and the probing of the future which was required, it 
is surprising that such a relatively few major route pattern problems do 
seem to exist. 

But there are problems. Carrier-wise and alphabetically, most of 
the major areas of route pattern problems in the domestic trunk line 
industry have probably already been delineated by the Board in the 
investigations which have already been instituted with respect to Capi- 
tal Airlines, Colonial Airlines,!® National, Northeast, and Western. 
There may be one or two others, but however many the number in to- 
tal is not large. The Board has not issued any orders of investigation 
with respect to possible specific mergers. There are doubtless mergers 
which would have advantages. Value would seem to attach to merger 
where the joining of the two companies provided improved service to 
the public, accomplished new economic outlets to the participating car- 
riers, increased operating efficiency, or made a contribution to the elim- 
ination of wasteful competition. But there must be no mergers merely 
for merger’s sake. An example of such an effort would be the merger of 
two systems already possessing an economic size and route pattern and 
promising nothing but the creation of a larger and possibly less efficient 
operating company. 

In a narrower but still important field, there are the route segments 
where the possibility of too much competition might be investigated. 
The segment investigations already instituted by the Board have been 
referred to earlier. Others of this character might be considered. 
Cumulatively, action in this field could assume considerable impor- 
tance. There is also the possibility of the elimination of certain unan- 
ticipated uneconomic competition between feeder and trunkline 
carriers such as the Board has proposed in the feeder renewal cases. It 
is in this segment type of situation where the carriers themselves might 
most easily be helpful, not only in drawing the Board’s attention to an 
uneconomic situation but also in proposing a solution. 


Objective Is Classifying or Grouping Carriers 


The over-all objective of changes effected in the air route pattern 
over a period of time should be to develop classifications or groups of 





18 See footnote 1. 
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carriers. Commercially or economically self-sufficient carriers might 
constitute the first group. Four carriers, the so-called “Big Four’ — 
American Airlines, Eastern, Transcontinental & Western Air, and 
United Air Lines — are already operating their domestic systems on 
what has sometimes been referred to as a service or compensatory mail 
rate, one containing no allegation of subsidy. Today, they do roughly 
three-quarters of the trunk-line passenger business. ‘There are doubt- 
less some things which could and should be done to improve their route 
patterns and provide better service to the public. Essentially, these car- 
riers would be made or kept wholly commercially self-sufficient. ‘Their 
development would not be retarded or impaired by saddling them un- 
duly with the responsibility for the development and maintenance of 
unprofitable local service. This would not mean that they would not 
perform local service; it would mean only that their performance of 
such service would be tempered with their ability to do so efficiently 
and without impairment of service to the public or their own commer- 
cial self-sufficiency. 


The next classification which could be made would be by use of 
some of the other trunkline carriers, those which possess the inherent 
strength, perhaps with some relatively minor adjustments in their route 
patterns and the continuing growth of traffic, to become so-called serv- 
ice or compensatory mail rate carriers also. Every proper encourage- 
ment and assistance should be given by the Board to this end. These 
are substantial companies. Today, any one of them is larger than 
American or others of the “Big Four” were at the time of the passage of 
the Act. 


Then would come those trunk lines which might be expected to re- 
main in the high mail rate class for a long time to come. Serving long- 
range and broad public interest objectives of the Civil Aeronautics Act, 
some of these carriers’ route systems may not lend themselves to a 
blending with other carrier systems to make another strong system, nor 
to economical acquisition by a larger carrier. With honest, economic, 
and efficient management, the retention of their corporate independ- 
ence might best promote the public interest. 


Next in succession would come companies operating the experi- 
ments in the so-called feeder or local services and the helicopter serv- 
ices. At present, they operate undeniably subsidy routes. Experiments 
now, even in the cases of successful maturity then can be expected to re- 
quire subsidy support for a long time to come. 


Territorial and international services, with many national interest 
characteristics requiring government support, would come next. 


Finally, there would be certificated carriers operating without mail 
pay and the so-called irregular carriers serving purposes not requiring 
certification. 
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Such a classification or grouping might very well be the type con- 
templated in Section 416 (a) 1° of the Act. Certainly, the air route pat- 
tern envisaged in such a broad classification seems to be a modest, 
desirable, and wholly attainable objective promoting the highest con- 
cepts of the public interest. Not the least of its advantages would be the 
identification of government financial support by the clear purposes for 
which it was spent. No better separation of service and so-called sub- 
sidy mail rates could possibly be effected. 


Available and Needed Powers 


It seems appropriate at this point to refer briefly to the character of 
the resources mentioned earlier, which appear available to the Board in 
the absence of acceptable responses to suggestions or invitations for 
revisions in the route pattern. The plain fact is that the Board may not 
possess wholly adequate powers to accomplish the route pattern changes 
which it may find to be in the public interest. The authority to require 
mergers and effect other remedies, possibly with appropriate provisions 
to prevent economic loss to carriers involved in the process, may have to 
be sought from the Congress. Meanwhile, however, the Board is not 
without some possibly quite considerable resources. 


The use of proceedings under Section 401 (h) *° of the Act, leading 
to modifications and suspensions of certificates in whole or in part, is, of 
course, already well known. Moreover, while the Board has never 
undertaken to reduce “‘need” payments to “need” carriers in order to 
accomplish improvements in the route pattern, the provisions of Sec- 
tion 406 (b) 7! of the Act give the Board great discretion in limiting 
financial support of uneconomic routes. The Board has already found 
that it has broad discretionary power in the establishment of subsidy 





19“The Authority [Board] may from time to time establish such just and 
reasonable classifications or groups of air carriers for the purposes of this title as 
the nature of the services performed by such air carriers shall require; and such 
just and reasonable rules, and regulations, pursuant to and consistent with the 
provisions of this title, to be observed by each such class or group, as the Author- 
ity [Board] finds necessary in the public interest.” 

20 “The Authority [Board], upon petition or complaint or upon its own initia- 
tive, after notice and hearing, may alter, amend, modify, or suspend any such cer- 
tificate, in whole or in part, if the public convenience and necessity so require...” 


21 “Tn fixing and determining fair and reasonable rates of compensation under 
this section, the Authority [Board], considering the conditions peculiar to trans- 
portation by aircraft and to the particular air carriers or class of air carriers, 
may fix different rates for different air carriers or classes of air carriers, and 
different classes of service. In determining the rate in each case, the Authority 
[Board] shall take into consideration, among other factors, the condition that such 
air carriers may hold and operate under certificates authorizing the carriage of 
mail only by providing necessary and adequate facilities and service for the trans- 
portation of mail; such standards respecting the character and quality of service 
to be rendered by air carriers as may be prescribed by or pursuant to law; and the 
need of each such air carrier for compensation for the transportation of mail suffi- 
cient to insure the performance of such service, and, together with all other reve- 
nue of the air carrier to enable such air carrier under honest, economical, and 
efficient management, to maintain and continue the development of air transpor- 
tation to the extent and of the character and quality required for the commerce of 
the United States, the Postal Service, and the national defense.” 
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rates;2? that a future mail rate “offers only an opportunity to earn a fair 
return and does not guarantee that such a return will, in fact, be 
earned”’;?* that the existence of a ‘‘grandfather” route does not con- 
clude the character or extent of services for which a mail rate should be 
fixed;?* and that Section 406 (b) of the Act does not require the Board 
to fix rates of compensation which will insure the continuance of unnec- 
essary services — those not presently or prospectively required by the 
commerce of the United States, the Postal Service, and the national de- 
fense.2° Whatever the strength of these powers, the Board might very 
well be viewed as derelict in its duty if it did not attempt to use them in 
what appeared to be appropriate circumstances. 


Air Transportation Policy Should Not Be Changed 


In considering air transportation route problems, it cannot be ex- 
pected that changes in the route pattern can be made or should be made 





22 Mid-Continent Airlines, Inc_—Mail Rates, 1 C.A.A. 45, 55 (1939) - 1 ClALA. 
182, 188 (1939) ; Pan Am. Airways Co. (Del.), Transatlantic Mail Rates, 1 C.A.A. 
220, 253 (1939); Pan Am. Airways Co. (Nev.), Transpacific Mail Rates, 1 C.A.A, 
385, 408 (1939). See American Air.—Mail Rates, 3 C.A.B. 323, 334 (1942). 

23 Pennsylvania Central Air., et al., Motions, aff’d 8 C.A.B. 685, 690 (1947) ; 
Transcontinental & Western Air, Inc. vs. Civil Aeronautics Board, 336 
U.S. 601 (1949). 

24 Pan American Airways Co. (Del.) N. Y.-Bermuda Mail Rates, 1 C.A.A. 
529, 542 (1940). 

25 “The definition of the ‘need’ of each air carrier for compensation for the 
transportation of mail as set forth in the last clause of section 406(b) implements 
the first item in the general declaration of policy set forth in section 2 of the Act 
that— 

“In the exercise and performance of its powers and duties under this 
act, the Authority shall consider the following, among other things, as being 
in the public interest, and in accordance with the public convenience and 
necessity— 

“*(a) The encouragement and development of an air-transportation sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the na- 
tional defense; . .’ 

It is believed that the interests to be considered in relation to the commerce of the 
United States, the Postal Service, and the national defense under both of the 
above-quoted sections are essentially national interests, and not necessarily the 
to the needs of each air carrier for compensation for the transportation of mail 
individual interests of any particular carrier. In referring in section 406(b), 
sufficient for the purposes stated, Congress cannot be understood to have meant 
that rates should always be fixed in such amounts as would be necessary to main- 
tain existing services in their present volume and character under all conditions; 
such an interpretation would not harmonize with the controlling objectives which 
underlie these particular provisions of the Act. While the special provisions of 
section 401(e) of the Act have disposed of the issue of public convenience and 
necessity for the local Bermuda service, that section has not determined the ques- 
tion of the character and extent of the services for which the Authority is to fix 
rates under the rate-making elements set forth in section 406(b). The statute 
contains no mandate to the Authority to fix rates of compensation which will in- 
sure the continuance or promote the development of services, to an extent, and of a 
character and quality, not required by. the commerce of the United States, the Pos- 
tal Service, and the national defense.” Pan Am. Airways Co. (Del.), N. Y.-Bermuda 
Mail Rates, 1 C.A.A. 529, 542 (1940). “The ‘grandfather’ certificate subse- 
quently issued to respondent for this route, as previously stated, does not author- 
ize the transportation of mail. Section 406(b) of the Act does not require financial 
support by the Government of every route for which a certificate may be granted. 
In each instance there must be an independent determination pursuant to the 
standards provided in section 406(b) that the operations in question are currently 
of an extent and of the character and quality required for the commerce of the 
United States, the Postal Service, or the national defense. It is therefore appro- 
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for the purpose of creating immediately a commercially self-sufficient 
air transportation system. ‘This cannot be done unless the basic air- 
transportation policy of the United States is changed. I do not believe 
this policy should be changed. To say that only a commercially self- 
sufficient air-transportation system should be permitted to survive at 
this time would be to close our eyes to the fact that despite all its spec- 
tacular growth, air transportation is still in its developmental stage. 
There is still opportunity for new developments and new enterprise. 
The door is not closed forever; it is not even closed. To put it another 
way, there is a sharp distinction between sound economic conditions 
and commercial self-sufficiency. They are not synonymous and they 
can exist independently of one another. To illustrate: 


The history of the United States air-transportation system is one of 
continuous expansion. Initially it was projected to connect only the 
great traffic centers. There can be little doubt that this initial pattern 
reached commercial self-sufficiency long ago. No mail payments of any 
sort would be required to support it today. Not only has it reached 
such self-sufficiency but the commercial revenues derived from the great 
initial intercity traffic combinations such as New York-Chicago, New 
York-Washington, and New York-Los Angeles now far exceed the oper- 
ating expenses and, in fact, produce large surpluses which are automati- 
cally applied to the support of routes which are not commercially 
self-sustaining. 


Not only has the process of expansion been continuous but it has 
been directed toward the inclusion of progressively poorer traffic routes 
— routes operated in many instances in consideration of national de- 
fense or other objectives of the public interest and with no thought that 
such routes would become immediately commercially self-sufficient.?® 


There seems little reason to doubt that it would be economically 
possible to establish today a commercially self-sufficient United States 
air-transportation system of very large scope. As a first step, however, it 





priate to consider whether respondent’s services on the Bethel route have been re- 
quired in the interest of any of the objectives specified in section 406(b) of the 
Act.” Pan Am. Airways, Inc., Alaska Mail Rates, 6 C.A.B. 61, 70 (1944). Ac- 
cord, Braniff Airways—Mail Rates, 1 C.A.A. 353, 359 (1940); Chicago and Sou. 
A. L., Mail Rates—Route Nos. 8 and 53, 3 C.A.B. 161, 191-2 (1941). Compare 
Braniff Air., Mail Rates, 9 C.A.B. 607, 613 (1948). Cf. Northeast Air., Mail Rates, 
9 C.A.B. 291, 296 (1948). 

26 “Although it is, of course, to be anticipated that all parts of the air trans- 
port system of the United States will make continuing progress towards independ- 
ence of Government support, it would not only seem an unsound administration of 
the act but also a policy contrary to its intent to require that each addition to the 
existing system of air routes should be independent of Government assistance 
through mail payments at the time of its establishment or at any early stage of its 
operation. Only on a small part of the existing route mileage could such a stand- 
ard be met, and to establish it for the future would, in effect, freeze the present air 
transport map, allowing very minor modifications or none at all over a protracted 
future period.” Continental A. L., Roswell-Hobbs-Carlsbad Operation, 1 C.A.A. 
598, 601 (1940). The Board has held that benefits to the Postal Service, com- 
merce, and national defense can justify the probable cost of the proposed service 
to the Government. Caribbean-Atlantic Air., et al., Puerto Rican Op., 3 C.A.B. 
ce (ie | Northwest Air., Green Bay-Wausau-Eau Claire, 4 C.A.B. 119, 
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would be necessary to discard the statutory declaration of policy and to 
substitute for it a new and different concept of civil air-transportation 
development. If that new concept were to be commercial self-sufh- 
ciency alone, probably one of the quickest ways to achieve it would be 
to let the competitive forces of free enterprise operate without regula- 
tion. But whether by this method or by the actions of a regulatory 
agency with a new policy mandate, the results would be the same. 


Routes would be pared down. There would be a ruthless elimina- 
tion of all traffic stops which contributed insufficient traffic to absorb 
their out-of-pocket costs. This could be expected to result in relatively 
great reduction of operating cost as compared with the loss of revenue 
traffic. It would, of course, also result in the loss of much air service 
now regarded as necessary to the national interest. Many of the present 
trunkline systems would change in character and scope; many of the 
carriers perhaps might disappear. The feeder airlines and helicopter 
services would be eliminated in one sweeping stroke. ‘There would be 
no network of United States flag routes around the world. Practically 
all our international services would bear some contraction; some would 
disappear altogether. Our Territories would feel the blow keenly, 
especially in Alaska where the need for air transportation is great and 
where more rather than less needs to be done in providing an adequate 
air-transportation system. The test everywhere would be the hard, cold 
test of commercial self-sufficiency. The larger concept of the need of 
the whole nation — of air transportation as one of the vital economic, 
social, and unifying forces of the United States — would be superseded. 
We would abandon considerations of national defense and interna- 
tional policy which have so strongly influenced new route development, 
particularly in the foreign field. 


Such a result would be catastrophic. I firmly believe in the charac- 
ter of United States air-transportation development and the public 
interest objectives prescribed by the Congress in the Civil Aeronautics 
Act. The sums of Federal funds invested in these objectives, relatively 
small in terms of national defense costs, yielded an incalculable return 
in the conduct of the war with the Axis. They daily yield an incalcula- 
ble economic, social, and political return. A continuance of the his- 
toric United States policy of civil air-transportation development is 
more than justified by this record. I have every confidence in the rec- 
ord it will achieve in the future. 
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DEVELOPMENT OF STATUTES 
"= initial federal statute providing for regulation of civil aviation 
was the Air Commerce Act of 1926. This Act directed the Secre- 
tary of Commerce to foster air transportation by encouraging the estab- 
lishment of airports, civil airways and other air navigation facilities. 


The Act primarily provided for safety regulations. The Secretary was 
authorized to require registration of civil aircraft; certification of their 
airworthiness; rating of airmen and air navigation facilities. The Secre- 
tary was also authorized to issue, suspend and revoke certificates for 
aircraft and airmen and to establish rules for the navigation, and identi- 
fication of aircraft. 

Before 1934 the Post Office Department exercised what Iittle eco- 
nomic regulation of commercial air transportation there was through 
the publication of equipment and operating requirements for the 
award of contracts to carry the mail. But following cancellation of the 
Post Office air mail contracts in 1934, air transportation was subject to 
the dictates of three masters. The Secretary of Commerce, through the 
Bureau of Air Commerce, regulated aviation safety matters and pro- 
moted the installation of facilities; the Post Office Department awarded 
contracts for the carriage of air mail; and the Interstate Commerce 
Commission determined the compensation to be paid for carriage of air 
mail under these contracts. 


Civil Aeronautics Act 


The Civil Aeronautics Act of 1938 placed all these functions in one 
agency and greatly expanded federal control in the economic field. 





* Portions of Staff Report on the Civil Aeronautics Board submitted to the 
Commission on Organization of the Executive Branch of the Government, Septem- 
ber-November, 1948, 


141 
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This agency, the Civil Aeronautics Authority, was a quasi-judicial, 
quasi-legislative commission composed of five members, plus an Admin- 
istrator and an Air Safety Board of three members. 

The Administrator was an independent executive official respon- 
sible directly to the President. He exercised no quasi-judicial or 
quasi-legislative powers. His functions involved the construction, 
maintenance, and operation of civil airways and other air navigation 
facilities and the conduct of developmental and promotional work. 


The Air Safety Board was an independent accident investigatory 
body specifically charged with the duty of investigating accidents 
involving aircraft, reporting to the Authority the circumstances and 
probable causes thereof, and making such recommendations to the 
Authority as, in its opinion, tended to prevent similar accidents in the 
future. 

Both the Administrator ' and the Air Safety Board were authorized 
to appoint and control their own officers and employees, and were di- 
rected to exercise their statutory powers independently of the Author- 
ity. Both were required to cooperate with the Authority in the 
administration of the act. 

During the first year under the Civil Aviation Authority (1938-39) 
considerable feeling developed between the five-member board (Au- 
thority) and the Administrator regarding the latter’s independence. 
This was resolved in 1939 by the Administrator’s reluctant consent to 
having the Board control his budget. Thus, the Administrator was 


speedily deprived of his independence. The Safety Board, on the other 
hand, submitted its own budget independently, freely criticized the 
Authority and the Administrator in its accident reports, and in several 
instances disputes among its members and between it and other agen- 
cies of the Authority were carried to the President. This organization 
lasted less than two years. 


Reorganization Plans of 1940 


Pursuant to the Reorganization Act of 1938, the President transmit- 
ted to Congress Reorganization Plans III and IV, effective June 30, 
1940. These plans abolished the Air Safety Board and transferred its 
functions to the Civil Aeronautics Board, and placed the Administrator 
in the Department of Commerce. All major civil aviation activities are 
now regulated by either the Civil Aeronautics Board or the Administra- 
tor of Civil Aeronautics, in accordance with the statutory authorization 
of the Civil Aeronautics Act of 1938 and the Air Commerce Act of 
1926, as amended by Reorganization Plans III and IV of 1940. 





1 The Administrator’s staff originally embraced a Bureau of Federal Airways 
which handled work relating to air-navigation facilities; a Bureau of Safety Reg- 
ulation; and a Bureau of Economic Regulation. The Air Safety Board’s staff in- 
cluded an Investigation Division. A General Counsel and a Secretary were 
appointed as provided by the Act, and an Office of Director of Statistics and Infor- 
mation was established. The First Secretary was designated coordinator and was 
directed to provide joint facilities which served the Authority, the Administrator 
and the Air Safety Board. 
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More specifically, Reorganization Plan III created the office of 
Administrator of Civil Aeronautics and transferred from the Authority 
to the Administrator the functions of aircraft registration and of safety 
regulation described in Titles V and VI of the Civil Aeronautics Act of 
1938 (except the functions of prescribing safety standards, rules, and 
regulations and of suspending and revoking certificates after hearing) , 
the functions provided for by Section 1101 of the Civil Aeronautics Act 
of 1938 relating to notices concerning hazards to air commerce, and the 
function of appointing such officers and employees and of authorizing 
such expenditures and travel as may be necessary for the performance 
of all functions vested in the Administrator. 


Reorganization Plan IV transferred the functions of the office of the 
Administrator to the Department of Commerce and these functions 
were to be exercised by the Administrator under the direction and 
supervision of the Secretary of Commerce. The Air Safety Board was 
abolished and its functions consolidated with those of the Authority. 
The Authority in turn was abolished and all its functions transferred to 
a Civil Aeronautics Board. The Board was placed within the frame- 
work of the Department of Commerce for purposes of ‘‘administrative 
housekeeping.” The Board appoints and controls its own staff, author- 
izes its own expenditures, determines and supports its own budget esti- 
mates and promulgates its policies and decisions as an independent 
agency. 


Statutory Responsibilities of the Civil Aeronautics Administration 


The CAA has three major functions based upon Congressional pol- 
icy to encourage and foster the development of civil aeronautics and air 
commerce in the United States and abroad. 


The first major function of the CAA is the advancement of safety in 
flight through the administration and enforcement of the standards and 
regulations promulgated by the CAB in the Civil Air Regulations. 
This is accomplished by the registration of United States aircraft as to 
nationality and recording of aircraft ownership;! inspection and certifi- 
cation of aircraft, airmen and air agencies, and air carriers in accord- 
ance with the standards prescribed by the CAR’s; implementation of 
CAR’s by interpretative manuals, and enforcement of CAR’s and regu- 
lations of the Administrator; preparation of recommendations to CAB 
for revisions and additions to CAR’s; issuance of emergency suspension 
of safety certificates; and issuance of permits for operation of foreign 
civil aircraft into the United States under the provisions of the Air 
Commerce Act of 1926, as amended. 


The second major function is the development and operation of a 
system of federal airways within the United States. This is accom- 
plished by the operation of air navigation facilities for day and night 





1 Public Law 692, 80th Congress (approved June 19, 1948) provides for the 
CAA recording of loans on engines and spare parts used by airlines. 
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contact and instrument flight operations; the operation of airway and 
airport traffic control services, and the planning, purchases and installa- 
tion of these facilities. 


The third function is the administration of the Federal Aid Pro- 
gram for the construction of civil airports under the Federal Airport 
Act of 1946. This is accomplished by planning and coordinating the 
construction of a nation-wide system of airports, including the granting 
of federal funds to state and local governments to assist in building and 
improving airports; and the operation of the Washington National Air- 
port and certain airports in Alaska. 


In addition, the CAA conducts research projects designed to benefit 
civil aviation in general. These fall in two main groups. One is con- 
cerned with the human element in flying and deals with such matters as 
pilot selection standards, physical qualifications of airmen and flight 
instruction methods. The other relates to mechanical matters and 
deals with the technical development of aircraft, new navigational aids, 
aircraft instruments, airport devices, aeronautical charts, etc. 


The CAA carries out its functions as an agency of the Department 
of Commerce under the mandate of the policy section of the Civil Aero- 
nautics Act (Section 2) which directs the Administrator, as well as the 
Board, to develop and encourage aviation. 


The Board is exclusively responsible for the economic regulation of 


air transportation. The Administrator is responsible for the develop- 
ment of physical facilities for air navigation. Both are charged with 
responsibility in the safety or operational field and most of the confu- 
sion that unfortunately exists today is due to this sharing of responsibil- 


tty. 


CAB RELATIONS WITH CAA CONCERNING SAFETY STANDARDS AND 
REGULATIONS 


Under Reorganization Plans III and IV of 1940 the responsibility 
for the promulgation of Civil Air Regulations continued in the Civil 
Aeronautics Board. The Administrator of Civil Aeronautics, placed 
under the Secretary of Commerce, was given the responsibility of imple- 
menting and enforcing the regulations made by the Board. 


This separation of promulgation of the Civil Air Regulations from 
their administration has required the establishment of the closest rela- 
tionships between the Board and the Administrator. Discussion of 
problems and basic principles of safety regulation occur at all of the 
various staff levels between the two agencies. These relations have at 
times been marked by friction and rivalry at all staff levels. The 
Board’s statutory responsibility to promulgate the CAR’s has created 
impatience and annoyance in the CAA, particularly in those sections 
charged with advising CAB staff of current developments. The Bureau 
of Safety Regulation of the CAB reports that this jealousy on the part of 
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CAA does not offer serious impediment to the orderly development of 
regulations. 


Civil Air Regulations Amendments 


The Civil Air Regulations are voluminous and technical regula- 
tions or standards for the construction, maintenance and operation of 
aircraft, pilot competency, operating practices for different classes of 
aircraft, and air traffic control rules. They require constant amend- 
ment in their many details as better techniques become known. It is 
the responsibility of the Bureau of Safety Regulation of the Board to 
prepare these amendments. The staff is far behind in drafting the spe- 
cific amendments and the general amendments it has announced it 
would prepare. 


The great majority of suggestions for amending the Civil Air Regu- 
lations come from the field staff of the Administrator which maintains 
daily contact with all phases of aircraft operations and particularly with 
air carrier organizations in the normal course of its responsibilities of 
implementing and enforcing the regulations. Amendments recom- 
mended by the CAA field staff are forwarded to the CAA Washington 
headquarters which transmits them to the Secretary of the CAA-CAB 
committee (hereinafter discussed) or directly to the Board. 


Although the CAR’s are involved and technical, the Board clearly 
recognizes that the wide variety of conditions which are inherent in 
many aeronautical operations makes it advisable generally to incorpo- 
rate sufficient flexibility in the standards to take into account this vari- 
ety of conditions. Consequently, this type of regulation is usually 
couched in general language. 


CAA Operation Manuals and Technical Standard Orders 


This practice has led CAA to compile Instruction Books, Operation 
Manuals and Technical Standard Orders to assist pilots, carriers, manu- 
facturers and others affected, in interpreting and complying with the 
general provisions of the Civil Air Regulations. ‘These manuals and 
instructions may be long and technical and may specify various courses 
of conduct that will be accepted as compliance with the CAR’s by the 
enforcement agents. Supplementing CAR’s in this manner by CAA 
has been encouraged by CAB. 


A device frequently used by CAB to delegate details to CAA is the 
incorporation in minimum safety standards of such phrases as: 


“are deemed adequate by CAA for safe carrier operations” 
“deemed suitable by the Administrator” 

“be submitted for the approval of the Administrator” 
“duly authorized by the Administrator” 


Under the authority delegated to it by such phrases, the CAA has 
initiated a program of “Technical Standard Orders.” In connection 
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with airworthiness requirements for aircraft components CAA arranges 
for manufacturers and engineering societies to prepare engineering 
specifications for its approval, and then authorizes manufacturers to 
warrant that their product complies. In this manner both the fixing of 
specifications and responsibility for compliance have been shifted to the 
manufacturer. The CAA has at present 4 series of TSO’s. 


An example of delegation dealing with air carrier operations is Part 
40.221 of the CAR’s which read, in part, as follows: 


“Airports. For day operation applicant shall show that the air- 
port to be used ... is deemed adequate by the Administrator for the 
service offered. For night operation applicant shall meet the fore- 
going requirements and, in addition, shall show that the proposed 
terminals . . . are provided with such lighting facilities as are 
deemed by the Administrator to be adequate for safe air carrier 
operation at night.” 


To fulfill the responsibilities delegated to him by this section, the 
Administrator must consider many technical regulations and interpre- 


tations.” 


The CAA interpretive manuals have caused considerable confusion 
on the part of the industry and some conflict of opinion between the 
staffs of CAA and CAB. In compiling the Operation Manuals the CAA 
occasionally gives a particular regulation a meaning which the CAB 
never intended. The intended interpretation of the CAB framers of 


the regulations is supposed to be established through policy discussions 
between the staffs of the two agencies or through the CAA-CAB com- 


mittee, discussed below. 


Excessive Details in Civil Air Regulations 


The aviation industry complains that the Board has attempted to in- 
clude in the Civil Air Regulations too many minor details, too much 
particularization and many merely good operating practices. The 
more than 240,000 words of regulations (estimated by CAB staff) are 
found by the aviation industry, and pilots in particular, to be literally 
impossible to comply with fully. The volume of regulation, indeed, 
creates inflexibility, and difficulties in administration, and impedes nec- 
essary amendments. 


The CAB claims, with some justification, that many of the details of 
the regulations have been included at the insistence of the CAA and 
that the Administrator sometimes objects to delegation of administra- 
tive interpretation by such general phrases as mentioned above. It is 
claimed there is no legal basis for this delegation. 





“In respect to CAR 40.221 these include: Runway Surfaces (CAR 61.612 and 
Op. Spec.—Airports, Par. VIII & X); Airport Dimensions (CAR 04 and Op. Spec. 
—Airport, Preface pages, Par. VIII and sub-par. 1 of Par. X); Airport Obstruc- 
tions (CAR 61.7124) ; Airport Lighting (CAR 40.211, 40.221 and Safety Reg. In- 
structions 284 and 298) ; Public Protection at Airports (CAR 40.202 and Letter to 
Regions, Jan. 28, 1947) ; and CAA Airport Inspection Procedure (Form 244). 
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Late in August, 1948, the Administrator questioned the Board as to 
whether it would not be desirable to initiate a program to revise and 
simplify the Civil Air Regulations, particularly in view of Public Law 
872, enacted by the 80th Congress, authorizing the Board to delegate to 
the Administrator certain authority to prescribe rules, regulations and 
standards under Title VI of the Act. 


It was suggested that in carrying out this program of revision the 
Board and Administrator should be guided by the following principles: 


(1) Eliminate the superfluous regulations which the advances in civil 
aviation have made either unnecessary or obsolete. 

(2) Eliminate from the regulations all things which are merely good 
practice. 

(3) Eliminate all regulations pertaining to merely minor items which, 
if they alone were made the subject of a violation report, would be 
considered technical and not result in enforcement action. 

(4) Remove from the regulations all details and insert in lieu thereof 
authority for the Administrator to issue specific regulations on such 
subjects when, as, and if necessary. 


An additional principle was suggested with respect to the CAR’s 
dealing with air carrier operations: “remove from the air carrier regula- 
tions all subject matters which are not common to all carriers and 
authorize the Administrator to cover such subjects by individual regu- 
lations applicable to the individual air carriers involved.” 


It should be mentioned that the Board had previously announced a 
policy of permitting industry greater self-regulation and participation 
in formulating improved operational practices. It also announced 
intentions to revise extensively many of the Parts of the Civil Air Regu- 
lations. 


CAA-CAB CoMMITTEE 


On the suggestion of the Administrator of Civil Aeronautics, a 
CAA-CAB Committee was established in November, 1946, for the pur- 
pose of facilitating the efficient, expeditious, and coordinated processing 
of safety matters requiring coordinated action by the Board and the 
CAA. Included among the matters to be considered by the Committee 
were (1) proposed amendments to the Civil Air Regulations, (2) pro- 
posed Civil Aeronautics Manuals or amendments, and (3) matters 
involving major policies or objectives. 


The CAA-CAB Committee is made up of a committee and a sub- 
committee. The Committee proper is composed of six members: the 
Administrator, the Assistant Administrator for Aviation Safety, and a 
representative of the Administrator's General Counsel’s Office, a mem- 
ber of the CAB, the Director of the Bureau of Safety Regulation, and a 
representative of the Bureau of Law. 


The subcommittee is composed of two members: the Assistant 
Administrator for Aviation Safety (CAA) and the Director of the Bu- 
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reau of Safety Regulation (CAB). They are supported by such other 
staff members of the CAA and CAB as may be designated on an ad hoc 
basis. The main committee meets only when the subcommittee cannot 
reach final agreement. Its first meeting was held September 12, 1948. 

Recommendations are usually coordinated and discussed in advance 
by staff members of the two agencies. They are then discussed at a 
meeting. If agreement is not reached, a working committee of CAA 
and CAB personnel are assigned to work out the disagreement. 

The CAA-CAB subcommittee has in general been effective in se- 
curing coordination of proposed safety regulations. One of its primary 
functions has been to reconcile discrepancies between the underlying 
policy of CAB regulations and the interpretation of policy as expressed 
in the CAA Operation Manuals. 

Like the members of the Air Coordinating Committee, who show 
a reluctance to refer matters to the President for decision, the staff 
members of the CAA-CAB subcommittee hesitate to admit agreement 
cannot be reached without reference to the Board and the Adminis- 
trator. This attitude delays decisions. 

CAB SAFETY ENFORCEMENT PROCEDURES 

The Civil Aeronautics Act provides two sanctions for violations of 
the safety regulation provisions of the Act. The first is a civil penalty 
up to $1,000 which is imposed entirely by the staff of the CAA as a 
compromise penalty on threat of filing a civil suit for collection in a 
District Court. The second sanction is that of suspension or revocation 
of the airman’s certificates of competency and of other types of safety 
certificates. 

When the Administrator’s staff decides that the latter sanction is 
the proper penalty for the alleged offense, a complaint is filed with the 
CAB and the proceeding is assigned to a CAB Safety Examiner. If the 
accused requests a hearing, an attorney for the Administrator prepares 
evidence in support of the complaint and presents it as a prosecuting 
agent before the Board’s Examiner. Hearings are marked by infor- 
mality and the issue is whether the alleged violation took place and if 
proved, shows incompetence to continue to hold the certificate in ques- 
tion. The Examiner purports to see that the accused’s side of the case 
is fairly presented. The relations between the CAB Examiner and the 
prosecuting staff of the CAA are well-defined and satisfactory to both 
agencies. The Sisto Airman’s Certificate Enforcement case (Docket 
SR-1987, Order S-182) shows the relationship of the Board to the CAA 
and illustrates some of the confusion that may occur in these proceed- 
ings when the issue of competency involves the right to hold a valuable 
privilege, i.e., the airman’s certificate of a transport pilot. 


ACCIDENT INVESTIGATION RESPONSIBILITY OF THE CAB AND CAA 


Since the abolition of the old Air Safety Board by the Reorganiza- 
tion Plans of 1940, responsibility for determining and publishing the 
probable cause of all aircraft accidents has been vested in the CAB. 
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The Board has never attempted to have its own staff investigate all 
of the more than 11,000 aircraft accidents per year. This has never 
been considered necessary in order to determine the probable cause 
of many non-fatal and non-carrier accidents for which the cause is 
apparent from the initial accident report. Consequently, in order to 
accomplish the most with its limited staff and appropriations, the 
Board has pursued a policy of investigating only those “accidents” 
which involve structural or power plant failure, fire or collision in 
the air, and such other accidents, usually carrier accidents, the cause of 
which is not apparent or which might provide useful information in 
prevention of future accidents. 

The Civil Aeronautics Administration also makes on the spot in- 
vestigations of aircraft accidents in order to discharge its administrative 
or enforcement duties. With its nation-wide field staff, the CAA inves- 
tigates approximately 90 per cent of all aircraft accidents to determine 
(1) whether the accident was due to any unairworthy characteristics of 
the aircraft theretofore unknown, which should require immediate 
action to correct the defect in all other aircraft of the same kind; (2) 
whether the airman, air agency or air carrier involved in the accident 
is still competent to hold his or its certificate; and (3) whether the 
accident involved any violation of the Civil Air Regulation upon which 
enforcement proceedings should be instituted. 


CAA-CAB Cooperation 


Aircraft accidents are reported to the CAB and CAA field staffs by 
local and state police and aeronautical agencies. —The CAA’s commu- 
nications facilities are used to notify CAB personnel of accidents in 
the CAA regions. The facilities of the United States Weather Bureau 
are used extensively in determining weather conditions that may be 
related to the causes of accident. ‘The Bureau of Standards is frequently 
called upon to test aircraft parts for structural failures and the like. 


In accidents in which the CAB decides to make a field investigation 
the Board’s staff assumes control of the aircraft wreckage as well as the 
subsequent public hearing. In these accidents, if CAA personnel arrive 
at the scene of the accident first, they take charge until the CAB per- 
sonnel arrive. CAA personnel participate in the subsequent investiga- 
tion only as authorized by CAB. This is invariably arranged because 
of the latter’s technical competence. 


The staffs of the CAB and CAA maintain close relationships in in- 
vestigation work, but there have at times been jurisdictional disputes 
between inexperienced field teams of the two agencies. On several oc- 
casions feelings have been stirred when action of CAA personnel has 
been interpreted as an attempt to shield CAA operating or certification 
personnel. At one public hearing the CAB Examiner was particularly 
vigorous in establishing blame on CAA for failing to take remedial 
action on receipt of certain information which if acted on might have 
prevented the accident. 
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When the CAB’s investigation indicates potential violation or a 
need for corrective measures to be taken by the CAA, as in the case of 
structural failure or fire in flight due to faulty airworthiness certifica- 
tion by CAB or to mid-air collisions due to failure of traffic control, 
etc., the particular section of the CAA responsible for that activity is 
notified immediately by the CAB staff. 


CAA prepares an accident report of all accidents it investigates and 
copies of these reports are furnished the Board for analysis and tabu- 
lation. The Board publishes comprehensive accident statistics. 


The number of accidents in non-air carrier operations has increased 
to such an extent along with the accelerated growth of such policy that 
it is becoming impossible for either the CAA or the CAB to make on 
the spot investigations of all accidents which should be investigated to 
discharge their respective responsibilities. In some states competent 
organizations have been established with the assistance of state police 
to investigate and report on non-air carrier accidents. Procedures are 
being worked out by CAB and CAA to extend state participation in 
accident investigations, and for the mutual exchange of reports on 
accidents and the reliance of CAB and CAA on state reports. 


(To be continued) 
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N May 29, 1933, in Rome, 38 delegates from 21 different countries 

sat down and signed, as the final action of the Third International 
Conference on Private Air Law, a treaty entitled “Convention for the 
Unification of Certain Rules Relating to Damage caused by Aircraft 
to Third Parties on the Surface.” That convention has now been rati- 
fied by only six nations,’ and owing to dissatisfaction with certain of 
its provisions it was modified by a protocol signed at Brussels in Sep- 


tember of 1938. 


The United States is a signatory to both the original Rome Con- 
vention and the Brussels Protocol. ‘To date it has ratified neither. The 
relatively small number of countries to ratify indicates either that 
there is little need for such a convention or that the convention is not 
properly responsive to that need. Re-examination of the question ap- 
peared in order and, accordingly, at the first meeting of the Legal 
Committee of the International Civil Aviation Organization held in 
Brussels in September of 1947, the question of the further revision of 
the Rome Convention and Brussels Protocol was placed on the agenda 
of the Committee. It was referred to a permanent Subcommittee which 
held its first meeting in Geneva in the spring of 1948. 

The study of the revision of the Rome Convention proceeded 
through the subcommittee stage until the Fourth Session of the Legal 
Committee held in Montreal in 1949. Here the matter was discussed in 
the full Committee. However, it was not until the Taormina meeting 
of the Committee held in Sicily this January that it devoted its full time 
and energies to the preparation and drafting of a revised text of the 





1 Belgium, Brazil, Guatemala, Italy, Roumania, Spain. 
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Convention. As a result of the Taormina meeting a “final draft” was 
adopted, and the Council has placed it on the agenda of the Fourth 
Session of the Assembly of the Organization for consideration this May. 
The objective will be to prepare a final text and to open it for signa- 
ture by the various Member States of the Organization. 


Whether the Taormina revision of the Rome Convention is des- 
tined to share the same fate as the initial treaty and Brussels Protocol 
remains to be seen. However, it is apparent that with the tremendous 
increase in international flying and attendant increase in risks to 
third persons on the surface, more interest is being shown in such a 
Convention. National aviation laws in many of the European coun- 
tries are now in the process of revision, and the desire for uniformity 
on third party liability aspects of such legislation has created a strong 
drive for a treaty along Rome lines.” It is, therefore, probable that the 
European states, at least, will insist upon the drawing up and finaliza- 
tion of a third party liability convention. 


With the foregoing in mind, it becomes evident that the United 
States must be prepared to take a final position on the Taormina draft. 
It is the purpose of this article to examine some of the problems and 
difficulties which are presented by that draft and to discuss the effect 
which the Convention would have if it were ratified by the United 
States in substantially its present form. 


The draft convention is composed of 21 Articles (not including 
the formal provisions) .** These are divided into six chapters, headed, 
respectively, Principles of Liability, Extent of Liability, Security for 
the Operator’s Liability, Rules of Procedure and Limitation of Action, 
Application of the Convention, and General Provisions. Of these, the 
first two contain the meat of the convention, although many interesting 
problems are raised by the rules of procedure and the security provi- 
sions. The entire discussion of this article will deal, however, with the 
principles and extent of liability. 


In discussing the principles of liability under the convention, it is 
possible to begin with almost any aspect of the problem, considering 
each of the other aspects in turn. I have chosen to deal with them in 
the following order: 


(1) What interests are protected; 
(2) Whose interests are protected; 
(3) Where are they protected; 
(4) Against what instrumentality are they protected; 
(5) Who is liable for the damage; 
(6) When is he liable for damage; 
(7) How must the damage be caused; 
(8) Defenses. 
* Comments made by Andre Garnault, 5th Session, Legal Committee, final 


meeting. 
2a The full text of the Taormina draft is found on pp. 194-199 infra. 
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(1) What interests are protected: 

The field which the Convention covers is the tort liability of aircraft 
operators toward third persons on the surface. Tort is, perhaps, too 
narrow a description, for the liability imposed by the Convention is 
absolute and arises irrespective of the negligence or wrongdoing of the 
operator. However, the draft is designed primarily to establish inter- 
national rules whereby persons injured on the ground may recover 
against operators of aircraft for physical injury or damage to their 
property caused them by aircraft in flight. 


(2) Whose interests are protected: 

The Convention does not, however, extend to the liability of all 
aircraft operators towards all third parties on the ground. It is consid- 
erably limited on this regard in several ways. The first and most 
obvious limitation is that the Convention is to apply only where an 
aircraft registered in one contracting state causes damage to third per- 
sons on the surface of another contracting state.* In other words, the 
American citizen on the ground will have no interest in this Conven- 
tion except to the extent that he may be damaged by a foreign aircraft 
whose country of registry is a contracting state. The Convention in no 
way will affect his rights and obligations against domestic aircraft flying 
over his property or against aircraft of another country not a party to 
the Convention. The same observations, in reverse, apply to the 
operator of a United States registered aircraft. The Convention in no 
way will affect him or his liability for damage done in the United 
States. Nor will it govern his liability in the case of damage done 
abroad in a noncontracting state. Only where the damage is caused to 
the surface of another contracting state will the Convention enter into 


play. 


(3) Where are interests protected: 

The second exclusion from the broad coverage of the Convention 
is that the damage must occur on the surface. This is evident from the 
title itself. Consequently, all liability as between operators of aircraft 
in flight arising from collisions is excluded from the Convention. The 
term “surface” is not defined in the Convention. However, it would 
appear obvious that it applies both to land and water areas. There is 
little difficulty in extending it to include structures on the land as well. 
A greater question may arise with respect to damage caused below the 
surface such as in the case of injury to fish, or to subsurface oil or gas 
lands caused by the impact of an airplane on the ground.* While the 
legislative history as to the intent of the Committee with regard to the 
use of this word is not very illuminating, it is believed that it must 





3 Article 17. 

* Cases which construe the word “surface” have been for the most part dis- 
putes between owners of the surface and holders of mining rights. In such cases, 
which obviously would have little bearing on the problem here involved, it is held 
that “surface ordinarily signifies only the superficial part of the land.” Jeffrey v. 
Spruce-Boone Land Co., (W. Va.) 164 S.E. 292, 293. 
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be construed as covering the subsurface as well as the “‘superficial part 
of the land.” Any other conclusion would be absurd. 


(4) Against what instrumentality are interests protected: 


Perhaps greater difficulty will be encountered with the word “air- 
craft.” This term is also left undefined in the Convention. Presum- 
ably it will be read in connection with the definition of aircraft drawn 
up by ICAO which defines it as “any machine that can derive support 
in the atmosphere from the reaction of the air.’”® While the foregoing 
definition would seem adequately to cover balloons, dirigibles, air- 
planes, helicopters, and gliders, there is some doubt as to whether it 
would cover rockets. A rocket such as the V-2 does not derive any 
support from the reaction of the air but is propelled along its tra- 
jectory by the reaction of rocket motors. It would appear wise to 
envisage the possibility of the development of man-carrying rockets 
and to cover them under the terms of the Convention in the definition 
of aircraft. Otherwise a potential source of damage to third persons 
on the surface would remain outside the scope of the Convention. 


A third exclusion from the provisions of the Convention are military, 
customs, and police aircraft.® It is to be noted that other state aircraft, 
even though they are the property of the sovereign, are not excluded 
from the provisions of the Convention, and it, therefore, must be 
assumed that the Convention will apply to foreign sovereigns operat- 
ing such other aircraft over the territory of other contracting states.’ 
It is interesting to note that the original draftsmen of this provision in- 
tended the convention to exclude cases of privately owned aircraft 
being operated on behalf of the military. Operations performed by an 
air carrier under charter to the Air Forces would apparently therefore 
fall outside the Convention.® 


The drafting of this Article raises another interesting point. The 
history of the Rome Conference indicates that the draftsmen intended 
only to exclude from the Convention damage caused by these aircraft. 
The Article may, however, have broader effect. For example, if a for- 
eign civil aircraft registered in a country which is a party to the Con- 
vention should land in the United States, and prior to the end of its 
landing roll should crash into parked military, customs, or police air- 
craft, it would appear that a literal reading of Article 20 would make 
the Convention inapplicable to the damage caused to such aircraft. 
This result is highly questionable in view of the fact that any aircraft 
not in flight partakes of the character of an object on the surface and 





5 “Definitions,” ICAO Doc, 6180, p. 65, April, 1949. 

6 Article 20. 

7 Article 20 is a verbatim reproduction of Article 21 of the original Rome 
Convention. During the Rome conference Sir Alfred Dennis, U.K. Representative 
made a strong effort to have this exclusion extended to other state-operated air- 
craft at least in so far as certain of the provisions were concerned. On this he 
was decisively defeated. Draft Minutes Third International Conference on 
Private Air Law, May 24, page 28. 

8 Ibid, page 28. 
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there would appear to be no reason to give such aircraft a special status. 
It would seem that this provision should be revised so as to exclude 
only the damage caused by such aircraft rather than the aircraft them- 
selves. 


Persons and Objects Falling From Plane 


Not only is the damage caused by an aircraft in flight covered by 
the Convention, but also any damage caused by a person or thing fall- 
ing from such an aircraft is equally covered. The application of this 
provision is obvious in those cases where engines, wheels, or propellers 
fall off in flight. Its application in the case of circumstances similar to 
the recent tragic occurrence aboard a Pan American aircraft over 
Long Island, where the steward was blown out the aircraft door, is 
also obvious. 


A more usual case would undoubtedly occur where the pilot or 
other occupant descends by parachute. In the latter event, the Conven- 
tion brings about a somewhat extraordinary result in that the extent 
of the liability is determined by the relative weight of the aircraft, 
not by the weight of the person or thing falling therefrom. It is ob- 
vious that a man making a parachute drop from a Piper cub would 
cause no more nor no less damage than a person descending in like 
manner from a Stratocruiser. However, in the first case the damage 
caused is limited with respect to absolute liability to about $16,000; 
whereas, in the second case, the absolute liability ceiling would be in 
the neighborhood of $400,000. In this connection, a further ambiguity 
is presented. There is no indication as to whether the limitation of 
liability will apply separately to each individual or thing falling from 
the aircraft or whether it covers the totality of the persons or things 
falling therefrom. 


A further area of doubt raised by this provision is its application 
to crop-dusting, weed-killing, and similar operations. Admittedly, in 
most countries commercial activities in the nature of crop-dusting are 
reserved to national aircraft, and, consequently, the Convention would 
have little applicability in most of the cases of this type. However, 
it may well arise that such activity will be permitted foreign aircraft 
by some countries. In such cases would the damage caused by the 
drifting to a neighbor’s land of insecticides and fungicides from the 
land over which they were sprayed constitute a cause of action against 
the operator under the Convention’s terms? Under its present lan- 
guage I do not believe it would apply, since the chemical will have 
completed its “fall” from the aircraft before it is moved by the wind 
to the adjoining landowner’s lot. Obviously, if the foreign pilot 
mistakenly dusts the wrong land, he would be held under the provi- 
sions of the Convention. 


Another question which may occur to sportsmen is the question of 
whether damage caused inadvertently by firearms used in aircraft is 
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covered under the Convention. The practice of hunting coyotes from 
aircraft is fairly widespread in the western part of the United States, 
It is conceivable that a Canadian aircraft might engage in similar ac- 
tivity over United States territory and by inadvertence kill a domestic 
animal, or injure a human being. Literally speaking, it is doubtful 
that the Convention should apply in such a case, since the bullet does 
not fall from the aircraft. Moreover, the instrumentality causing the 
damage is not rendered more dangerous by the fact that it is in an 
aircraft. 


Irrespective of the logic of not bringing liability of this type within 
the rules of the Convention, it is apparent that the delegates to the 
1933 Rome Conference regarded damage caused by airborne firearms 
to be within the scope of the treaty.® In this regard the Taormina 
draft retains the original wording. It should be noted, however, that 
the operator is excused if the damage was caused intentionally by the 
person aboard, and he can show that he could not have prevented it.!° 


(5) Who is liable for the damage? 

Article 2 of the Convention deals with the persons who are to be 
held liable for the damage of the kind covered by the Convention. 
Paragraph | of Article 2 places the liability for compensation on the 
aircraft operator. The term “operator” is in turn defined in paragraph 
2 of the Article, but because of the complexity and vagueness of the 
definition, it is not always certain who the operator will be. In some 
cases the wrong person is made operator, and in at least one case there 
is no operator at all. The definition is broad and will obviously cover 
not only air carriers, charter operators, and other commercial people 
but all private owners and any other person who flies or operates an 
aircraft. The definition reads as follows: 


“For the purposes of this Convention the term ‘operator’ shall 
mean the person who either personally or through his servants is in 
lawful possession of the aircraft, uses it for his own account and 
navigates it in flight.” 


it will be observed immediately that there are three elements to this 
definition — there must be (1) lawful possession, (2) use for one’s own 
account, and (3) navigation in flight. The term “lawful possession” 
as used in the definition will undoubtedly give rise to a great many 
difficulties in applying the English text. 


It has been variously defined as meaning “actual possession” ob- 
tained in a lawful manner,” *” “possession with the consent or acquies- 
cence of the owner,’’?° or “possession under color of title.’’°° It is 





8 Speech by Mr. Engstroemer (Sweden) Minutes, Third International Con- 
ference on Private Air Law, May 19, page 6. 
10 Article 3(1). 
~ 10a Laclede Land & Improvement Co. v. Epwright, 265 Mo. 210, 177 S. W. 386, 
10b Rapp v. Mabbett Motor Car Co., 201 App. Div. 283, 194 N. Y. S. 200, 203. 
10c Byrd v. Hall, 227 F. 587, 546 (CCA, Mo.). 
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obvious that none of the foregoing definitions would be appropriate to 
cases arising under the convention. The first definition would permit 
a bailee who unlawfully retains the aircraft to be considered in lawful 
possession. Under the second, an innocent bailee from a thief would 
not be in lawful possession. Under the third, there would have to be 
some color of title to the aircraft itself. Such definitions are obviously 
of little help. Perhaps the courts would arrive at what is believed was 
intended — that the immediate possession was obtained in a lawful 
manner and there has been no act on the part of the possessor coupled 
with mens rea to deprive the owner of the aircraft. 


However, if the question of “unlawfulness” is considered from the 
standpoint of civil liability; further confusion is added. It has been 
held that the bailee of a horse converts it if he drives it farther than 
the agreement provided or even in a different direction." With respect 
to the bailor, the bailee’s possession is held to be unlawful. If such a 
doctrine were extended to the aeronautical field, many private pilots 
might unwittingly make themselves liable without limitation as an 
unlawful user merely by flying in an unauthorized direction. 


It is believed that use of terms of art such as “lawful possession” in 
the English text is at best unfortunate and will undoubtedly lead to the 
varied application of the convention as between common law countries 
and countries under civil codes. 


Apart from the difficulties which the use of words of art may entail 
in the definition, there is at least one type of case where the definition 
puts the wrong person in as operator. For example, in Australia it is 
the practice for the government-sponsored airline, British Common- 
wealth Pacific Airlines, at times to lease aircraft from other carriers to- 
gether with crew to fly the airplane over the designated routes of the 
Commonwealth company. It would appear obvious that the Common- 
wealth company should be regarded and held liable as operator of the 
aircraft if the aircraft should cause damage in the United States. How- 
ever, under the Convention definition, the local Australian company 
would be the operator since it would be in lawful possession of the air- 
craft, would be using it for its own account, and would be navigating it 
in flight. It is easily seen how readily this possibility could be used as a 
device by a large operator to limit his liability below that contemplated 
in the Convention. He could cause each of his aircraft to be separately 
incorporated, the corporations having no other assets, and have them 
flown by the servants of the individual companies. Under the terms of 
the definition the liability would attach not to the true operator but to 
each one of the individual corporations. Such devices are not un- 
known to the law, as certain New York tugboat companies have sepa- 
rately incorporated their tugs for many years. A similar practice 


11 Ray v. Tubbs (1878) 50 Vt. 688. 
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among English shipowners was adverted to by Sir Alfred Dennis during 
the original Rome Conference.” 







Relieving Aircraft Rental Agencies 








The definition would also have the effect of relieving from liability 
operators of aircraft rental agencies. Ifa pilot should hire a Piper Cub 
for half an hour at the Wayne County Airport to fly across into Canada 
and should crash and cause damage in that country, under the defini- 
tion there is no doubt that the pilot, not the owner of the aircraft, 
would be regarded as the operator. It is believed that this result is eco- 
nomically unsound. The pilot who hires an airplane for a short period 
of time generally takes it at a fixed cost per hour which he understands 
includes the gasoline and oil, and customarily believes that all necessary 
precautions have been taken to make the aircraft airworthy. 












It is frequently impracticable if not impossible for him to obtain 
insurance for the specific aircraft for the flight in question. On the 
other hand, it is quite simple for the operator of a fleet of small aircraft 
which he rents by the hour to carry insurance on those aircraft. In the 
United States generally the operators of the more reputable flying 
schools carry insurance, including third party liability insurance, to 
protect their students and the itinerant pilots who may hire their air- 
craft. It is believed that this point must be considered when the defini- 
tion again is discussed at Montreal. 













Aside from the foregoing difficulties with the definition, there is at 
least one instance in which nobody would be the operator if it is liter- 
ally applied. If an owner leases an aircraft to one who intends to oper- 
ate it and the latter in turn has the aircraft stolen from his possession by 
an unlawful user, the unlawful user would not be the operator because 
he is not in lawful possession of the aircraft. The lessee is no longer the 
operator because he neither navigates the aircraft in flight, uses it for 
his own account, or is in actual possession. This is also true of the 
owner. This defect in the drafting of the definition leads to the highly 
inequitable result of making the owner liable under Article 2 (3) since 
there is no way in which he can prove that somebody else is the opera- 
tor. To avoid such a result, owners who desire to lease their aircraft 
will be forced to register them in the name of a “dummy,” which would 
thwart the basic purpose of the owner liability provision. 















Article 2 (3), referred to above, has an additional disadvantage in 
that it makes no distinction between security owners and beneficial 
owners. Presumably, in the large majority of cases, the beneficial 
owner will be the registered owner. However, there may be certain in- 
stances, under American law particularly, where a security owner is 
listed as the registered owner of the aircraft. 














ee Third International Conference on Private Air Law, May 19, 
page 26. 
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In one respect, however, the definition is good. There is no excep- 
tion made in respect of sovereign states. This fact, coupled with the 
failure to exclude state aircraft other than military, customs, and police 
aircraft, mentioned above, leads to the conclusion that foreign sover- 
eigns will be covered by the Convention. Consequently, if the Conven- 
tion should come into force with the definition as it is now written, a 
contracting state itself operating its national air carrier would be amen- 
able to suit under the Convention in another contracting state where 
damage has been caused. The problem of sovereign immunity is a vex- 
atious one, and is essentially unjust in cases where aircraft are operated 
as a commercial enterprise. This provision in the Convention, it is be- 
lieved, will effectively overcome the difficulties involved in the existing 
doctrine permitting such immunity. 


Article 2 (3) places the liability upon the owner in those cases where 
he cannot show some other person to be the true operator. It is to be 
noted that liability is not placed on him in his capacity as owner. The 
provision merely establishes a presumption that he in fact was the oper- 
ator, which he may rebut. There is one important qualification to the 
right of rebuttal — the true operator must be joined in the proceedings 
before the owner can make this showing. This qualification was stren- 
uously objected to by the English-speaking delegates to the Taormina 
conference. The objection was based in large part on the possible diffi- 
culties of obtaining service on the operator in a foreign jurisdiction. 


Apparently the Continental attitude toward substituted service — 
which is permitted under civil law in a far greater number of cases than 
in common law jurisdictions — influenced the majority to accept the 
provision. ‘Thus, for the owner to escape liability under the draft, he 
must not only point out the true operator, but bring him into the par- 
ticular court. 


It is difficult to determine how the owner who leases his aircraft can 
protect himself against this provision. A clause in the lease similar to a 
confession of judgment might be a workable solution, although it is 
probable that new and radical legislation would have to be enacted to 
permit this to be done before U.S. courts. 


(6) When is the operator liable for damage: 

Even though the operator is held absolutely liable for damage 
caused in most instances, there are cases where harm caused by his air- 
craft will not be covered by the convention, but will be left for local law 
to determine. 


As indicated above, the damage must be caused by an aircraft in 
flight. An aircraft is considered to be in flight under the convention 
“from the moment when power is applied for the purpose of actual 
take-off until the moment when the landing roll ends.” 1 Although 
this definition is slightly out of focus when considered in connection 





18 Article 1(2). 
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with flights of free balloons, it is believed that this defect is not a grave 
one, and that a normal judge would have little difficulty in determining 
in accordance with the theory of the definition when a balloon is actu- 
ally in flight. Apart from this minor difficulty the definition is consid- 
ered entirely workable, and one which appropriately fixes the period of 
liability under the Convention. 


(7) How must the damage be caused: 

It will, of course, be noted that not all damage caused by an aircraft 
is covered by the Convention. Article 1, paragraph | restricts the appli- 
cation of the Convention to instances where the damage has been 
caused through contact, fire, or explosion. Thus, there is eliminated 
from the application of the convention, damage arising from aircraft 
operations in the nature of a nuisance, damage caused by the slipstream 
of a propeller, and damage caused as a result of extraordinary noise. 
The rules for handling these cases are left to the local law. The Con- 
vention attempts to specify the manner in which the cause of the dam- 
age is to be related to that damage. 


The provisions of Article 1 (1) which attempt to limit the type of 
damage for which the foreign operator is to be held responsible deserve 
particularly careful consideration. It will be noted that the draft con- 
tains no test of foreseeability for determining whether the particular 
damage is too remote. The link which connects the action to the harm 
is not specified either as to length or unexpected twists, but only as to 


nature. 





The first of these elements to be considered is contact. Does this 
mean contact with the aircraft or may it merely be contact with some 
other object which has been set in motion by an activity of the aircraft? 
The exact extent of the meaning of this term was not discussed. thor- 
oughly at Taormina. However, it is highly probable that the drafts- 
men did not intend that contact with the aircraft itself must be the 
immediate cause of the damage. Such a result would be to give the 
Convention too narrow a scope. It is, consequently, believed that if a 
foreign aircraft in flight crashes into a house, and the house in turn falls 
down and injures a passerby in the street, the passerby would be cov- 
ered by the Convention. A more difficult case would arise in the event 
that an airplane covered by the Convention crashed into a high tension 
power line depriving an entire city of power. Would the patient on the 
operating table in the local hospital have a right of action against the 
aircraft operator by reason of the fact that the surgeon’s knife slipped 
when the lights were extinguished? Would it extend to the electrocu- 
tion of a rescuer who contacts the live ends of the broken power line? 


There was some discussion at Taormina which would indicate that 
the case where the surgeon’s knife slipped was intended to be covered. 
Yet it is difficult to distinguish this case on principles of causation from 
the case of a workman on the airport whose eye is put out by dust 
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blown in his face by an airplane taking off. However, as indicated 
above, a rule which would confine the extent of liability to actual con- 
tact with the airplane would probably be considered too narrow and 
would be rejected. 


On the other hand, if the word “contact” is construed as meaning 
only that the damage must be caused by the impact of ‘some object, 
whether connected with the aircraft or not, so long as the impact is in 
fact brought about by an aircraft in flight, the scope of the Convention 
becomes far too broad. Not only would the case of the surgeon’s knifé 
be covered, but many other results, not in the minds of the draftsmen, 
would be brought about. The shattering of windows caused by a low- 
flying airplane, through propeller vibration, would be actionable under 
this theory if the shattering glass inflicted injury. Such damage was 
considered too remote to include under the terms of the Convention. 


Perhaps the best and most logical construction of the term would be 
to require that every link in the chain of causation be either contact, 
fire, or explosion. In this way, the passerby injured by the falling house 
would be covered; the patient on the operating table would not. 


What about the would-be rescuer who is electrocuted by the fallen 
high-tension cable? It may be asserted that the damage arose, not be- 
cause of the contact, but because of the high voltage. In other words, it 
is not contact damage but electric damage that brings the harm about. 
But if this rule were followed, the foreign operator might find himself 
liable without limitation if he knocked the wires down negligently,’ 
for the cause of action would be governed by local law. 


With respect to fire, the same considerations apply as in the case of 
contact. It would certainly be too narrow a construction to say that the 
only damage covered by the Convention in regard to fire is to be only 
that part of the fire which is attributable to the burning of the aircraft 
itself. Obviously, if the aircraft starts a conflagration which in turn 
spreads to adjoining houses, the fire which does the damage is not fire 
from the aircraft.1° The aircraft, however, is the moving cause. Simi- 
larly, in the case of explosion. This term cannot mean explosion of the 
aircraft alone, but must include explosions of materials on the ground 
such as gasoline tanks, gas storage reservoirs and the like caused by the 
aircraft’s impact with them. 


Possible Effect of Divergent Rules 


The difficulty here is not merely theoretical. The aircraft operator 
is bound to lose by any divergence between the rules of causation estab- 





14 See Wagner v. International R. Co. (1921), 232 N. Y. 176, holding per Car- 
dozo, J., that defendant railroad was liable for injuries caused a rescuer going to 
the aid of another passenger negligently let off a train on a trestle. 

_ 15 At common law a defendant starting a fire is held liable in many jurisdic- 

tions, even if the cause of the plaintiff’s damage is the joint action of the fire 
started by defendant and a fire started by another. Anderson v. Minn., St. P. 
Ry. Co. (1920), 146 Minn. 430. 
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lished by the Convention and the rules of proximate cause as deter- 
mined by the courts. If the convention prescribes a rule which makes 
the operator liable for damage which under judge-made law is consid- 
ered too remote, he loses by having to pay where he otherwise would 
not. And if the Convention chops off the liability therein prescribed 
short of the damage which the law of negligence allows as proximate, he 
may be sued for negligence without limitation of his liability. 


The solution to this problem is certainly not a simple one. The 
difficulty arises primarily, it is believed, because of the incompatibility 
between the causal rules of negligence and those of absolute liability. 
Writers on the law of torts fix the limits (not limitations) of liability 
for negligence through two main tests: (a) was defendant’s act of a class 
which subjected the plaintiff to an unreasonable risk, and (b) did the 
harm happen in such a manner as to make the defendant liable.'® 
Both these aspects have been treated by the courts as a problem of prox- 
imate cause. Both serve primarily as tests which limit the defendant's 


duty of due care. 


In the case of absolute liability, however, there is liability without 
duty. The plaintiff does not have to show that he is one of a class to- 
ward whom the defendant owed a duty of care. All that need be shown 
so far as ‘‘class” is concerned is that he was injured on the surface by the 
defendant’s aircraft in flight. Thus the aerial counterpart of the Pals- 
graf case ** would be determined in favor of the plaintiff. In that case 
the plaintiff was injured while standing on defendant’s station platform 
by the fall of a set of platform scales. The scales had fallen as a result of 
an explosion of materials in another passenger’s suitcase some distance 
away, when the defendant’s guard negligently tried to assist the other 
passenger. The court held that with respect to the plaintiff, defendant 
had not been negligent. Similarly, the aerial counterpart of Wood v. 
Pennsylvania R. R. Co.,'® where a woman standing on the station plat- 
form was injured by the dead body of a man negligently run over by the 
defendant’s train at a nearby railroad crossing, would result in liability 
to the aircraft operator although the railroad was held not liable. 
aircraft operator although the railroad was held not liable. 


In both the foregoing cases the holding for the defendant was predi- 
cated not on the unforeseeability of the result, but on the fact that 
defendant had not been negligent with respect to the plaintiff. In the 
absolute liability contemplated by the Taormina draft no such limita- 
tion can be imposed, for the duty of the carrier is proclaimed by the 
Convention as extending to “any person who suffers damage on the sur- 
face.” 


With respect to the second element referred to above, which is used 
as a basis for limiting the extent of liability for negligence, the Taor- 
16 See Harper on Torts, 1938, §73. 


17 Palsgraf v. Long Island Ry. Co., 248 N. Y. 339 (1928). 
18177 Pa. 306 (1896). 
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mina draft substitutes a conventional rule for the common law test of 
foreseeability. The general rule for determining negligence is that a 
“defendant must have acted or failed to act in such a way that an ordi- 
nary reasonable man would have realized that certain interests of cer- 
tain persons were unreasonably subjected to a general but definite class 
of risk.” ?® The conventional rule, on the other hand, ignores foreseea- 
bility and substitutes “through contact, fire, or explosion.” 


The net result appears to be that the doctrine of remoteness has no 
application to damage under the convention and that the aircraft opera- 
tor will be liable for all harms for which his conduct is the cause in fact. 


Raising the Ceiling of Liability 


So far only the absolute liability of the aircraft operator has been 
discussed. Article 9 of the draft, however, imposes liability up to three 
times the amount provided for the absolute liability ceiling “‘if the per- 
son suffering the damage proves that the damage was caused through 
negligence or any wrongful act of [the] operator or his servants.” The 
causal link “through negligence” seems inadvertently to have been sub- 
stituted for “contact, fire, or explosion.” ‘This provision was intended 
merely to raise the ceiling of liability where the absolute limits are 
insufficient to cover the damage and negligence on the part of the opera- 
tor is proved. However, it may establish a completely alternative cause 
of action under the convention which might grant recovery where no 
absolute liability is involved. 


If we assume that the chain of causation for absolute liability must 
be composed entirely of these three elements, certain very anomalous 
situations will result. One illustration will suffice to point up the diff- 
culty. 


Let us suppose, for example, that air carrier A is negligent in main- 
taining its aircraft and that its pilot is in the process of taking off at 
night from a foreign airport. In the course of the take-off run, the air- 
plane throws a propeller blade, owing to a defect in the blade which 
could easily have been discovered had proper inspection been made. 
The propeller blade arcs up and falls through the roof of the airport 
paintshop, where it strikes a spark and ignites the vapors there present. 
The fire spreads to an adjoining hangar in which blasting powder is 
kept by the airport manager in violation of a city ordinance. The blast- 
ing powder explodes causing a dentist in a building down the street to 
damage a singer’s throat with his dental drill. All aircraft in the han- 
gar are destroyed, either by fire or explosion, and a would-be rescuer is 
overcome by CO2 from the fire extinguishers. 


Under the above set of facts, liability of the air carrier would be 
absolute under the terms of the Convention for the damage caused the 
paintshop, the other aircraft which were destroyed, and for the singer’s 





19 Harper on Torts, 1933, §111 at page 259. 
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throat, since there is no limitations on remoteness of cause under the 
rule of absolute liability. On the other hand, there would be no abso- 
lute liability toward the rescuer because his damage did not occur 
through contact, fire, or explosion. There would, however, be liability 
for negligence under Article 9, under ordinary rules of proximate 
cause. There would be no liability under either doctrine toward the 
airport operator for the destruction of his hangar, in view of his con- 
tributory negligence in maintaining dynamite in a location prohibited 
by a city ordinance. It is likely under the doctrine of the Palsgraf case, 
the carrier would be liable to the owners of the individual airplanes 
stored in the hangar because they were probably within the orbit of re- 
quired care. However, this would not be true with respect to the in- 
jured singer’s throat. 

















Thus, it would appear that there would be absolute liability toward 
the owners of the aircraft, the proprietor of the paintshop, and the 
singer. There would be liability for negligence to the owner of the 
paintshop and the rescuer and probably to the owners of the aircraft 
stored in the hangar. There would be no liability for negligence with 


regard to the singer. 








The foregoing illustrates the difficulties with which common law 
countries are confronted when it is necessary to deal with absolute lia- 
bility of the nature proposed by the Convention. The common law 
rule of strict liability as exemplified in Fletcher v. Rylands *° does not 
present the same difficulties, it is submitted. Just as liability for negli- 
gence is limited by the doctrine of foreseeability, so is common law 
strict liability limited by the rule that the damage must result by reason 
of the particular quality that made the instrumentality dangerous. 












Thus, the rule in Fletcher v. Rylands, although imposing liability 
without fault upon a property owner maintaining an artificial body of 
water on his premises for the escape of those waters, nevertheless, does 
not impose liability if the waters escape through the wrongful act of a 
third person *! or an act of God.*? In similar fashion the owner of a 
non-domestic animal such as an elephant is held strictly liable for dam- 
age which it may do to other people. However, it has been held in the 
case of the owner of the elephant that he is not liable when a horse 
shied as a result of seeing the beast coming down the street.?** In other 
words, in those cases, the damage had to arise by reason of the risk 
against which absolute liability was imposed. 

















(8) Defenses. 
In the case of the Rome Convention, the defenses of act of God and 
unlawful act of a third person generally are not available. If causal 













201866 L. R. 1 Ex. 265. 

21 Box v. Jubb (1879) L. R. 4 Ex. D. 76. 

22 Nicholls v. Marsland (1875) L. R. 2 Ex. D. 1. 
22a Scribner V. Kelley. 88 Barb. (N. Y.) 14 (1862). 
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connection can be shown between the damage and an aircraft in flight 
which damage arises through contact, fire, or explosion, the operator is 
held to be liable. There are, however, three minor defenses. 


The first and most important of these is negligence or other wrong- 
ful act on the part of the complainant.?* ‘Two observations can be 
made with respect to this provision. The first is that it is not a manda- 
tory rule which must be applied in all cases. The court has the option 
of holding that negligence of the plaintiff is a complete defense, of per- 
mitting partial recovery on the basis of comparative negligence, or of 
allowing complete recovery. In this last connection, it should be noted 
that ordinarily negligence of the plaintiff is not a bar to a recovery 
based on strict liability.** 


There will, however, be occasions where this defense may properly 
be used. Possibly the most frequent of these will arise in connection 
with damage done to airport property where either the traffic controller 
is negligent or there has been negligence in maintaining the airport. 
In the suppositious case above cited, the airport operator was negligent 
in maintaining a supply of dynamite in contravention of the city ordi- 
nance, since the very reason for which the ordinance was enacted was to 
prevent occurrences of this general nature. In rarer instances, a person 
on the ground may also be guilty of contributory negligence such as by 
walking on the runway, showing false lights, etc. 


A further way in which contributory negligence may come about is 
through operation of military, customs, or police aircraft. Even though 
this type of aircraft is excluded from the provisions of the Convention 
and even though the Convention itself does not apply to other aircraft 
in flight, it is, nevertheless, believed that if a military aircraft negli- 
gently collides with a foreign air carrier aircraft on take-off, with result- 
ant damage to the airport property, it is probable that where the 
government operates both the airport and the military aircraft it would 
be unable to recover for the damages inflicted on the airport surface. 


The second defense available to the aircraft operator is in the case of 
the use of the aircraft by a third person. This may arise in two ways. 
If a third person unlawfully uses an aircraft belonging to an operator 
and the operator can show that he took proper measures to prevent the 
unlawful use or that it was impossible for him to do so, damage caused 
by the aircraft while being operated by the unlawful user does not im- 
pose liability upon the true operator. In similar fashion, if the opera- 
tor has been deprived of the use of his aircraft by an act of public 
authority or as a consequence of armed conflict or of civil disturbance, 
neither he nor the owner shall be liable for damage caused, or by any 
person or thing falling therefrom. 





23 Article 4. 
24 Cf. Blackburn, J., in Fletcher v. Rylands, supra; Muller v. McKesson, 73 
N. Y. 195 (1818). 
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The last defense available to an operator against the rule of absolute 
liability is contained in Article 3, paragraph 1, which frees him from 
liability if he can show that the damage was caused by an act committed 
intentionally by some person on board, not a member of the crew, 
when the act has no connection with the operation of the aircraft and 
could not, with proper care, have been prevented by him or his serv- 
ants. This would certainly cover the case of a person who carries a time 
bomb in the aircraft with intent to blow it up. However, it would 
apparently not cover a person who overpowers the crew and dives the 
airplane into the ground or into a house. In the last-named event, it is 
perfectly apparent that the act has a connection with the operation of 
the aircraft. 


None of the foregoing defenses are important from the point of view 
of the operator in view of the rarity with which they will occur. 


With respect to the operator’s liability for negligence under Article 
9 of the Convention, which makes him liable up to three times the ex- 
tent of his absolute liability if negligence can be proved, there are addi- 
tional partial defenses. It will be noted that this article limits and 
curtails the doctrine of respondeat superior in that the operator may be 
excused from liability if he proves that he has taken proper measures to 
prevent the accident or that it was impossible for him to do so. More- 
over, the provision eliminates any possibility of the application of the 
doctrine of res ipsa loquitur. 


Limitation of Liability 


Up to the present time the discussion in this article has been predi- 
cated primarily upon the basis of liability of the operator and possible 
defenses. From the point of view of the lawyer these provisions are pos- 
sibly the most interesting because they impose novel requirements and 
a novel system of law on one which has been in the process of develop- 
ment for several hundred years. However, from the economic point of 
view the most important provisions in the Convention relate to those 
which limit the liability of the operator. It is obvious that any limita- 
tion of liability has potentialities of hurting some person or class of per- 
sons. A great catastrophe may entail such tremendous damage that 
millions of dollars are lost. The extent of the damage may well exceed 
any reasonable limitation of liability which might be devised. Conse- 
quently, it may be asserted that from the point of view of the injured 
person any limitation on his right to recovery may possibly be prejudi- 
cial. 


However, the limitation of an aircraft operator’s liability cannot be 
judged on the basis of possible prejudice alone. Its validity must be 
determined on whether that prejudice is undue. If the limitation of 
liability stands to benefit an important segment of the population and 
does not jeopardize the overwhelming majority of our citizens, the pub- 
lic interest may require its imposition. Limitations of liability are well 
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known and approved by our law. Entirely apart from the limits con- 
tained in many wrongful death statutes,” the corporation and limited 
partnership are well-known and publicly accepted institutions whereby 
liability is limited. 

Nor do existing rules of negligence by any means guarantee the 
plaintiff a full recovery. If the “defendant must take his plaintiff as he 
finds him,” so must the plaintiff take the defendant, and it is obvious 
that not all defendants are equally solvent. A large amount of damage 
may be done by a destitute operator. In that case, although the right to 
recovery may be unlimited, the amount of actual money obtained in 
damages would be exceedingly small. To state this point would seem 
to state the obvious. Yet it is one that is frequently overlooked in the 
justification of a limitation of liability. 

As a result of the foregoing situation at the present time a person on 
the surface injured by a well-run, regular and well-to-do air carrier 
would be protected except in the case of the most calamitous catastro- 
phe. Such operators, particularly the U.S. operators, have been very 
conservative in the amount of insurance coverage which they have ob- 
tained, the average amount running in excess of $2,000,000 in the case 
of our foreign flying lines. Regular foreign carriers, perhaps, have not 
been quite so meticulous in carrying extensive insurance, but what they 
do carry is probably adequate for average risks. However, other opera- 
tors, perhaps operating on an irregular basis, may come into the 
country without insurance, flying aircraft in which the shaky financial 
condition of the company is reflected in the maintenance of the aircraft. 
The assets of such a company may be far lower than possible limitations 
of liability under the Convention. 

It is believed that an international limitation of liability can do 
much to cure a possible lack of financial responsibility on the part of 
the international operators. The already responsible operators will 
have definite knowledge of what risks they should insure and to what 
extent. The smaller operator will be encouraged to insure his liability 
risks if he has the certainty that no accident which can arise will knock 
him out of business. Otherwise, he may be tempted to take the chance 
of not insuring on the ground that the partial protection now afforded 
by insurance is not worth its cost. Lastly, a uniform international limi- 
tation of liability will enable the individual countries to impose 
compulsory insurance requirements on foreign operators, within the 
limitations of liability, without fear of retaliatory or conflicting action 
on the part of other countries. At the present time countries may be 
reluctant to require foreign operators to insure, because any meaning- 
ful requirement along these lines might lead to even more stringent 
requirements by the foreign countries. 

As a result of the foregoing, it is believed that a proper and sound 
limitation of liability, far from being unduly prejudicial to the average 


25 Sixteen states have limits of liability for wrongful death varying from $5,- 
000 to $20,000. - site ’ 
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person who is injured by a foreign aircraft, will actually point the way 
towards a greater likelihood of recovery. 


The question, however, remains as to what a proper limitation of 
liability is. Prior to the Taormina meeting, the United States position 
in this regard was that for aircraft under 12,500 pounds the limitation 
of liability should be in the neighborhood of $150,000. In the case of 
aircraft over that weight the limitation of liability should be in the 
neighborhood of $1,500,000. These figures were both to be predicated 
upon negligence as a basis for liability. The Taormina draft provides, 
with respect to aircraft weighing 12,500 pounds, that the limit for abso- 
lute liability shall be in the neighborhood of $40,000, with a three-fold 
increase in case of proved negligence. Similarly, in the case of aircraft 
weighing more than 125,000 pounds, the limitation of liability is $400,- 
000 for absolute liability and $1,200,000 for liability in the event of 
proved negligence. 


In the case of these two weight classes the divergence from the ini- 
tial United States position does not appear to be too drastic. It is true 
that a greater burden is placed upon the prospective claimant in case his 
claim exceeds the amount of absolute liability than would have been 
the case had the United States position been adopted. Under the Taor- 
mina draft he must affirmatively prove that the carrier was negligent if 
he is to recover more than the amount of the absolute liability. 


Although this requirement undoubtedly imposes an additional bur- 
den on the claimant, it is one which can be unduly exaggerated. In the 
case of the Warsaw Convention, a reversal of the burden of proof is of 
vital necessity in cases where the aircraft disappears at sea or in other 
instances where the wreckage cannot be located. In the case of Rome- 
type damage however, the tangible evidences of the crash will obviously 
.be apparent, and even though an aircraft may be gutted by fire and all 
persons aboard killed, there will be much circumstantial evidence as to 
the cause of the accident. In this connection it is interesting to note 
that the Civil Aeronautics Board in its accident investigation work since 
January 1, 1947, has been unable to establish the probable cause of the 
accident (where wreckage has been located) only in six cases out of 74 
on which hearings have been held. 


On the other hand, it must be recognized that the Taormina draft is 
even more beneficent toward the average injured person than the 
United States position. The average damage caused will in all likeli- 
hood fall within the range of absolute liability where negligence need 
neither be proved nor an asserted absence of negligence rebutted. Con- 
sequenly it is believed that on the average and with respect to aircraft 
weighing 12,500 pounds and 125,000 pounds, respectively, the Taor- 
mina draft does not unduly depart from what was urged in the United 
States position. 


With respect to the aircraft below these respective weight limita- 
tions however, it is probable that the liability limited by the Taormina 
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formula may be too low. In the case of the DC-3, the absolute liability 
is in the neighborhood of $80,000, of the DC-4, in the neighborhood of 
$250,000. Both these limitations, of course, would be tripled if negli- 
gence is proved. 


CONCLUSION 


The Taormina draft of the revision to the Rome Convention con- 
tains a great number of points which have not been touched on here. 
Some of the difficulties raised by certain provisions of the draft are dealt 
with elsewhere in this issue. Limitations of time and space have pre- 
cluded a further discussion of the other points, on which positions must 
be reached by the United States prior to the May meeting of the ICAO 
Assembly. 


On the whole it is believed that a convention along the lines of the 
Taormina draft will be beneficial both to air commerce and people on 
the ground. 


The draft will need no little revision to take care of the difficulties 
discussed in this article, and to indicate plainly that the liability under 
the Convention is in substitution of existing rules of liability affecting 
the operator and owner, and not merely an additional right given to the 
injured third person. It will also be necessary to deal in some manner 
with the liability of the crew, since at the present time, there is no limi- 
tation of liability of which the crew can take advantage. If these prob- 
lems can be ironed out at Montreal it is believed that the resulting 
convention will be a good one. 
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5 tone purpose of this article is to present a general discussion of the 
tort liability of the ground control operator for negligence in 
rendering service to the aircraft operator which results in harm to that 
operator and his passengers. By “ground control operator” is meant 
persons situate on the ground employed to provide information to, 
direct, and operate instruments assisting in the direction of aircraft, 
both while on the ground and in the air.' Intended to be included 
in this definition are weather dispatchers, radio operators, GCA and 
ILS operators and maintenance personnel, as well as traffic directors, 
control tower personnel, and the like. As indicated by the two dis- 
asters at the Washington National Airport last year,” and the recent 
crash of the Northwest Airlines transport in Minnesota,’ the matter is 
not only of theoretical interest but has immediate practical implica- 


tions as well. 


At the outset it should be pointed out that no attempt is made to 
distinguish suits brought by the aircraft operator and suits brought 
by his passengers. ‘The approach taken has been first to consider rele- 
vant background material, then to take up liability of the ground 
control operator as a private individual, and finally, liability of 
government where the ground control operator is an agent of govern- 
ment. This has been done in an effort to focus attention on what is 





1 It is, of course, assumed that such persons do not have a common principal 
with the aircraft operator. 

2 With respect to the collision between the P-38 and the Eastern Aur Lines 
DC-4, Capt. Bridoux, pilot of the fighter aircraft stated: “ ... that his radio 
message [desire to land because of engine trouble] had not been acknowledged by 
the tower operator,” and that “he had never been specifically instructed by the 
tower to ‘turn left.’” The ground control ofticer had been specifically instructed 
to watch the P-38. New York Times, November 11, 1949 [1:2]. In reporting the 
Capital Air Lines crash it was noted: “sometime before the crash ... contact 
with the field through radio and radar was lost... According to the Civil Aero- 
nautics Administration, the plane was making an instrument landing with a 
ceiling of about 400’.”. New York Times, December 18, 1949 [1:6]. Both of these 
reports indicate the possibility of a finding of negligence on the part of the ground 
control operator. No such suggestion is intended to be made here however. See 
also: Sufficient Altitude Not Maintained, C.A.A. Journal, Vol. 10, No. 10, October 
15, 1949 at page 117 (ILS out of calibration). 

3 “Civil Aeronautics radio control tower operators reported that the ship 
was seeking to make the Minneapolis landing on instruments through the swirling 
snow.” New York Times, March 8, 1950 [1:7]. 


170 





LIABILITY OF GROUND CONTROL OPERATOR 171 


believed are the two basic considerations: (a) whether there exists 
in the law of tort a basis for liability of the ground control operator, 
and, since most operators are agents of government, (b) whether there 
exists in favor of government an immunity from conduct of its agents 
for which it would otherwise be liable. It should be noted, in addition, 
that the problem of liability of the ground control operator where an 
agent of government divorced from the liability of government itself 
is also laid to one side.* 


I — GENERAL AIRPORT CASES 


Numerous decisions involving liability of the airport owner or 
operator for injury to third persons and property indicate that one 
engaging in such activity is liable as is any other landowner or posses- 
sor of land for negligence to invitees.> Other cases concern themselves 
with negligence generally® as in the operation of instrumentalities,’ or 
are based upon some contractual relationship.’ Many of the actions 
are against municipalities and the greater part of the opinion deals 
with whether the particular operation was in the exercise of a “proprie- 
tary” or “governmental” function.? The Supreme Court of Pennsyl- 
vania has refused to apply its “playground rule” deriviative of the 
attractive nuisance doctrine where the locus in quo was a road-like 





4 The difficult immunity question arises when it is sought to enjoin an agent 
of government. See: Larson v. Domestic and Foreign Commerce Corp., 337 U. S. 
682 (1948). 

5 E.g., Strong v. McDuffie, Receiver for Richfield Oil Co., Chronicle Publish- 
ing Co., et al., 34 Cal. App. (2d) 385; 93 P. (2d) 649; 1939 U.S.Av.R. 222; 1 Avi. 
851 1939) ; Bireckhead v. Sammon et al., 171 Md. 178; 189 A, 265; 1937 U.S.Av.R. 
11; 1 Avi. 651 (1936); Mollencop v. City of Salem, 189 Ore. 187; 8 P. (2d) 783; 
1932 U.S.Av.R. 22; 1 Avi. 330 (1932); Christopher v. City of El Paso, 98 S. W. 
(2d) 394; 1987 U.S.Av.R. 153; 1 Avi. 645 (19386). 

6 E.g., City of Mobile v. Lartigue, et al., 23 Ala. App. 479; 127 So. 257; 1930 
U.S.Av.R. 50; 1 Avi. 206 (1930) ; Mayor of Savannah v. Lyons, 54 Ga. App. 661; 
189 S.E. 68; 1987 U.S.Av.R. 47; 1 Avi. 657 (1936) ; Rhodes v. City of Asheville et 
al., .. N.C. .., 2 Avi. 907 (1949); Stocker v. City of Nashville, 174 Tenn. 483; 
126 S.W. (2d) 339; 1939 U.S.Av.R. 42; 1 Avi. 820 (1939). 

7E.g., Coleman v. City of Oakland, 110 Cal. App. 715; 295 P. 59; 1931 U.S. 
Av.R. 61; 1 Avi. 253 (1930); Boulineaux v. City of Knoxville, et al., 20 Tenn. 
App. 404; 99 S.W. (2d) 557; 1987 U.S.Av.R, 145; 1 Avi. 600 (19385). 

8 F.g., Abbott v. City of Des Moines, 230 Iowa 494; 298 N.W. 649; 1941 U.S. 
Av.R. 39; 1 Avi. 968 (1941); City of Blackwell v. Lee, 178 Okla. 338; 62 P. (2d) 
1219; 1987 U.S.Av.R. 180; 1 Avi. 661 (1986). But cf. Baruch v. Beech Aircraft 
Corp., 172 F. (2d) 445; 1949 U.S.Av.R. 104; 2 Avi. 819 (1949). See generally: 
Rhyne, Airports and the Courts (Washington 1944) Chapter VI, pp. 73-81. 

® Cases favoring or holding municipality liable: City of Mobile v, Lartigue 
et al., supra note 6; Pignet v. City of Santa Monica, 29 Cal. App. (2d) 286; 84 P. 
(2d) 1966; 1939 U.S.Av.R. 28; 1 Avi. 794 (1938); Coleman v. City of Oakland, 
supra note 7; Peavey v. City of Miami, 146 Fla. 629; 1 So. (2d) 614; 1941 U.S. 
Av.R. 28; 1 Avi. 955 (1941) ; Mayor of Savannah v. Lyons, supra note 6; Rhodes 
v. City of Asheville et al., supra note 6; City of Blackwell v. Lee, supra note 8; 
Mollencop v. City of Salem, supra note 5; Christopher v. City of El Paso, supra 
note 5. Contra: Abbott v. City of Des Moines, supra note 8; Stocker v. City of 
Nashville, supra note 6; Opinion of Attorney General, 1945 U.S.Av.R. 134; 
Opinion of Attorney General, 1945 U.S.Av.R. 201; Cf. Swoger v. Glynn County 
et al., 179 Ga. 768; 177 S.E. 723; 1935 U.S.Av.R. 9; 1 Avi. 551 (1945); City of 
Wichita v. Clapp, 125 Kan. 100; 263 P. 12; 1928 U.S.Av.R. 8; 1 Avi. 107 (1928) ; 
Dysart v, City of St. Louis, et al., 321 Mo. 514; 11 S.W. (2d) 1045; 1929 U.S.Av. 
R. 15; 1 Avi. 129 (1928). 
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extension of a runway.’® An interesting case involving the problem of 
causation was decided in 1936 when the Maryland Court of Appeals!! 
reversed a lower court finding of no negligence as a matter of law on 
the part of the airport operator. A child was struck by an independ- 
ently owned and operated aircraft engaged in landing. Answering 
the allegation of independent and intervening cause, the court stated: 
. . we are unable to hold as a matter of law that there was no con- 
curring and contributing want of due care on [the part of the air- 
port operator] when, in the absence of what might be regarded as 
reasonably requisite safeguards, it permitted the unrestricted use of 

the field by other aircraft during the progress of the air circus by 

which the crowd was then being held and diverted . . .” 1” 

The court was of the opinion that defendant having one group of 
invitees already on hand, it could have been a breach of duty to that 
group to allow the presence of a different invitee group. 

There is judicial authority to support the recognition of an estab- 
lished duty on the part of the airport operator to keep the runways 
free from obstructions or other dangers, so far as is reasonably possible, 
or to place markers around areas where dangers exist in order that 
pilots may be warned.’* This duty has been held to apply to the negli- 
gent acts of a third person which the airport operator could have been 
reasonably expected to foresee.'*. It is apparently also the law of Great 
Britain.’® However, the pilot is obligated to exercise due care at least 
to the extent of circling or “dragging”’ the field in daylight’® before 


attempting a landing,’* and by keeping himself informed as to the 
condition of the field upon which he contemplates landing when such 
notice is made public in a place where pilots would naturally see it.’® 
The burden of showing actual or constructive notice of the danger in 


the defendant is of course on the plaintiff.'® 


10 Prokop et ux. v. Becker et al., 345 Pa. 607; 29 A. (2d) 23; 1942 U.S.Av.R. 
84; 1 Avi. 1069 (1942). 

11 Birckhead v. Sammon et al., supra note 5. 

12 1937 U.S.Av.R. 26; 1 Avi. 657. 

13 E.g., Beck v. Wings Field, Inc., 122 F. (2d) 114; 1941 U.S.Av.R. 76; 1 Avi. 
974 (1940); Pignet v. City of Santa Monica, supra note 9; Peavey v. City of 
Miami, supra note 9; Read v. New York City Airport, Inc., 145 N.Y. Misc. 294; 
259 N.Y.S. 245; 1933 U.S.Av.R. 31; 1 Avi. 370 (1932) ; Stevenson et al. v. Reimer, 
385 N.W. (2d) 764; 2 Avi. 835 (1949). 

14 Pignet v. City of Santa Monica, supra note 9. This holding was reversed 
in part on appeal. The case was sent back to the jury with instructions that the 
third person’s negligence could not be imputed either to the city or its operator. 
Pignet v. City of Santa Monica, supra note 9. Accord: Birckhead v, Sammon et al., 
supra notes 5 and 12 

15 “The effect of ‘this judgment is that the proprietors of a public aerodrome 

. are under an obligation; (a) to see that the aerodrome is safe for use by such 
aircraft as are entitled to use it, and (b) to give proper warning of any danger 
of which they knew or ought to have known.” Imperial PS a Ltd., v. National 
Flying Services, Ltd., reported in 1933 U.S.Av.R. 50 (1982). 

16 Read v. New York City Airport, Inc., supra note 13. 

17 Peavey v. City of Miami, supra note 9; Davies v. Oshkosh Airport, Inc., 
214 Wisc. 236; 252 N.W. 602; 1934 U.S.Av.R. i122; 1 Avi. 503 (1934). 

18 Peavey v. City of Miami, supra note 9. 

19 Employers Fire Insurance Co., v. City of St. Louis, (St. Louis, Mo., 
Magistrate’s Ct. July 1, 1949) reported in 1949 U.S.Av.R. 18. 
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II — GrounpD CONTROL CASES 


Before proceeding to a discussion as to the possible existence of a 
duty between the ground control operator, and the aircraft operator 
and his passengers, especially in light of the more modern instrument 
landing system (ILS) and ground control approach (GCA) ,”° it is 
necessary to consider in detail three decided cases. 


In April of 1941 the Court of Appeals for the Sixth Circuit decided 
the Finera case,” an action for personal injuries brought as a result of 
a ground collision between two aircraft at the Detroit City Airport. 
Plaintiff had completed his landing and was proceeding to taxi when 
he was struck by defendant, then about to take-off. Plaintiff's attempt 
to set aside a directed verdict in favor of defendant failed primarily 
because of his own contributory negligence, the court stating that 
plaintiff had “. . . deliberately placed himself in a perilous position by 
failing to observe what he admits there was nothing to prevent his see- 
ing, if he had looked . . .”** The case is of importance here because 
plaintiff insisted he had a right to “rely on light and radio signals from 
the airport signal tower, operated by the City of Detroit . . .” and that 
“no signal; neither red, white, nor green lights were flashed; nor did 
any message by radio come to him from the tower .. .”** The court 
stated that no duty existed because of a rule of the Board of Aero- 
nautics of Michigan that “upon landing upon an airport, a pilot shall 
assure himself that there is no danger of collision . . .,”** and because 
of a notice posted on the airport bulletin board by the City to the 
effect that “the green or white light shall in no instance relieve the 
pilot from exercising due care and diligence in observing and avoiding 
other planes in the air or on the ground.”*> The City of Detroit had 
undertaken no more than to carry out the instructions of the airport 
manager to tower men, that whenever they were unoccupied with 
other duties they should, if possible, regulate ground traffic as a matter 
of accommodation. The exercise of such a function was merely a 
custom, it established no duty. Those cases like Erie Railroad Com- 
pany v. Stewart,*® holding that one who has adopted a customary 
method of warning in excess of reasonable requirements and when 
under no duty to do so may not abandon the practice without reason- 
able care to warn of the discontinuance, were held “not controlling 
in the face of the facts of the instant case.’’*? 





20 See discussion infra note 33. 

21 Finera v. Thomas et al., d.b.a. Thomas Brothers Air Service et al., 119 F. 
(2d) 28 (C.C.A. 6th 1941); 1941 U.S.Av.R. 1; 1 Avi. 949. 

221941 U.S.Av.R. 7; 1 Avi. 951. 

23 Id. 

24 Rule 19 quoted in the opinion. 1941 U.S.Av.R. 6; 1 Avi. 951. 

25 Id. 

2640 F. (2d) 855 (C.C.A. 6th 1930). Infra note 36. 

271941 U.S.Av.R. 7; 1 Avi. 951. 
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Johnson v. Western Air Express Corporation,?® was the action 
brought by Osa Johnson for personal injuries and for the alleged negli- 
gent death of her husband, Martin Johnson, occasioned by the crash 
of a Boeing transport on Los Pinetos peak in the San Gabriel moun- 
tains. The aircraft had been attempting an instrument approach to 
the Burbank Airport. In addition to the carrier, plaintiff sought to 
hold defendant United Airports Company for “failure to supply a 
radio localizer beam to the Western Air Express plane for instrument 
approach to the airport at such times as the same was requested.’’* The 
California Court of Appeals refused to upset a jury verdict in favor of 
the defendants because the testimony “furnished grounds upon which 
the jury could predicate a finding that the disaster occurred by reasons 
of the unusual forces of nature, and was one which could not have 
been reasonably anticipated, guarded against or resisted; that the crash 
was occasioned by the violence of the elements alone, and that the 
agency of men had nothing to do therewith.’*° With respect to the 
allegation against United Airports, the court stated there was not a 
scintilla of evidence that a localizer beam was ever requested and re- 
fused, and further, there was nothing in the pleadings to indicate that 
the giving or failure to give such a beam in any way caused the aircraft 
to depart from its “position of safety.” Similar allegations against the 
ground radio operator (weather) were disposed of in an identical 


manner. 
The very recent case of Marino v. United States, goes far in con- 


tradicting the dicta of the Finera case that no duty exists on the part 
of the ground control operator. The action was one for personal 
injuries sustained by a workman when an army aircraft, taxiing out to 
the line for take-off, struck the tractor with which he was working. 
Plaintiff had been instructed to be on the lookout for aircraft while 
working on the runway and to watch the control tower for signals. In 
this particular instance no signal was made. Upon the testimony of 
two Army witnesses who stated that it was the duty of the tower to 
keep things clear on the ground as well as in the air and that this duty 
ran to the plaintiff, the court allowed recovery. It stated: 
“It has not been overlooked that the control tower was a busy 

place, and that other planes than the P-51 had to be advised in mak- 

ing landings, but the repairs to the surface of the runway were 

important enough to the Air Service to call for the exercise of rea- 

sonable care to guard against such an accident as took place, and it 

is my considered view that such reasonable care was not exer- 

cised.” 3? 
This holding is a particularly strong one in view of the fact that plain- 
tiff’s getting out of the way on previous occasions without signals from 





(aoa) Cal. App. (2d) 614; 114 P. (2d) 688; 1941 U.S.Av.R. 95; 1 Avi. 976 
a). 
“9141 U.S.Av.R. 110, 1 Avi. 983. 
30 Tbid. 107; 1 Avi. 982. 
3184 F. Supp. 721 (W.D.N.Y. 1949); 1949 U.S.Av.R. 308; 2 Avi. 957 
32.1949 U.S.Av.R. 314; 2 Avi. 961. 
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the tower was not held to have constituted sufficient notice as to make 
him guilty of contributory negligence when he relied in this instance. 


The Modern Instrument Facilities 


Further discussion requires some knowledge of modern instrument 
landing facilities. D. W. Rentzel, Administrator of Civil Aeronautics, 
has outlined the ILS and GCA systems in his recent testimony before 
the Committee on Interstate and Foreign Commerce of the Senate.** 
The ILS system operates on radio principles and consists of two ground 
transmitters and a cross-pointer indicator located in the cockpit of the 
aircraft. One transmitter, the localizer, guides the aircraft laterally to 
keep it on the centerline of the runway, while the other, emitting the 
glide path beam, serves to guide the aircraft’s rate of descent and ver- 
tical angle of approach. The horizontal needle of the cross-pointer is 
actuated by the glide path transmitter and the vertical needle by the 
localizer transmitter. When the two needles are at right angles the 
pilot knows he is on the correct approach path. Should the aircraft 
deviate, appropriate corrections are made by use of the aircraft control 
system to place the needles in the proper position — and the aircraft 
back on the correct approach path. 

The GCA system as a component of the “precision beam radar” 
system, discussed by Mr. Rentzel, provides for no cockpit instrument. 
The aircraft is picked up by ground radar and the ground control 


operator “talks” the pilot in for his landing. This is accomplished by 
the pilot’s obeying his ground-sent instructions received over ordinary 
voice radio, the ground operator matching the “blip” (representing 
the aircraft) against etched lines on a ground glass screen which fixed 
lines indicate the correct flight approach path. 


III — LiABiLiry OF PRIVATE INDIVIDUALS 


As was argued by the plaintiff in the Finera case,** there is a rule 
of tort liability that whenever one voluntarily comes to the aid of an- 
other and the latter relies upon such undertaking, there is imposed 
upon the former a duty of care at least to the extent of not placing 
the person acting in reliance in a more disadvantageous position than 
he was in prior to the voluntary undertaking. The Restatement of 
the Law of Torts states the proposition in the following manner: 

(1) One who gratuitously renders services to another, ... is 
subject to liability for bodily harm caused to the other by his fail- 
ure, while so doing, to exercise with reasonable care such compe- 
tence and skill as he possesses or leads the other reasonably to 
believe that he possesses. 

“(2) One who gratuitously renders services to another, ... is 
not subject to liability for discontinuing the services if he does not 





33 Statement of Hon. D. W. Rentzel, Administrator of Civil Aeronautics, 
Hearings before the Committee on Interstate and Foreign Commerce United 
States Senate, 81st Congress (1st Session), Pursuant to S, Res. 51 (Washington: 
Government Printing Office 1949) Part 1 page 161. 


*' Supra note 21. 
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thereby leave the other in a worse position than he was in when the 
services were begun.” 35 


The leading case is Erie Railroad Company v. Stewart,?® holding 
that the failure of a railroad company to continue maintaining a 
watchman at one of its crossings (when not required by law) consti- 
tuted a breach of duty to a passenger riding in a truck struck by one 
of the company’s trains. The majority opinion required that the per- 
son relying have knowledge of the custom in order that the reliance 
be one into which he had been led by the company.*? The minority 
judge held such a custom was widespread and one which the railroad 
company was bound to assume the general public would rely on.** 

Perhaps the most important concept in this rule of liability is 
reliance. Consider the aircraft operator near or over an airport upon 
which contact landing is impossible. Could the failure of ground per- 
sonnel to exercise due care in directing a landing place the operator 
in a worse position than the one he was in prior to starting his descent 
through the overcast? Reliance imports choice. The operator can 
either take his changes on finding a hole in the weather, seek an alterna- 
tive landing field and the facilities that may there be available, or fly 
in on instruments dependent almost wholly upon guidance from the 
ground. 


No operator would attempt a flight knowing his point of destina- 
tion to be closed unless he knew about and relied on some means of 
instrument landing. Then, too, complete payload utilization demands 
the minimum carriage of extra fuel—thirty gallons is roughly equiva- 
lent to one paying passenger. ‘To obtain maximum operating effici- 
ency the operator necessarily relies upon weather and other data as 
well as available instrument landing facilities. Modern air transport 
must more and more be an effective integration of all efforts if it is 
to continue to improve the overall efficiency, safety record and cer- 
tainty of schedule. Obviously there is no bright line of difference 
which determines where and in what instances relience is placed on 
ground facilities, and where that reliance begins and where it ends. 


But does this mean that the radio operator exonerated from liabil- 
ity in the Johnson case for failure to transmit what turned out to be 
an important weather report®® should now be held for the loss of a 
modern airliner and its fifty or more passengers? At least one court 
would probably respond in the negative. In deciding Moch v. Rensse- 
laer Walter Company,*® Judge Cardozo sought to draw a distinction 
between an inaction which was merely the denial of a benefit and an 
action which positively or actively worked an injury. In that case 





35 Restatement, Torts §323 (1934). 
36 Supra note 26. 

3740 F. (2d) 855, 857. 

38 Tbid. at 858. 

39 41 U.S.Av.R. 95, 108. 

40 247 N.Y. 160, 159 N.E. 896 (1928). 
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defendant water works company had contracted with a city to furnish 
hydrant water. Plaintiff sought to hold the water company in tort*? 
for the loss of his warehouse by fire, occasioned it was alleged, by 
defendant’s negligent failure to maintain sufficient water pressure at 
the hydrant. The court refused to enlarge the zone of duty imposed 
upon the water works,*? stating as follows its opinion as to what might 
result from a contrary holding: 


The dealer in coal who is to supply fuel for a shop must then an- 
swer to the customers if fuel is lacking. The manufacturer of 
goods, who enters upon the performance of his contract, must an- 
swer, in that view, not only to the buyer, but to those who to his 
knowledge are looking to the buyer for their own sources of supply. 
Everyone making a promise having the quality of a contract will be 
under a duty to the promisee by virtue of the promise, but under 
another duty, apart from the contract, to an indefinite number of 
potential beneficiaries when performance has begun.** 


In addition to the “must stop somewhere’ attitude, commentators 
have indicated that the courts’ reasoning is perhaps inconsistent with 
other decisions by Mr. Justice Cardozo,** and that it is based on the 
illusory distinction of New York tort law between non-performance 
and mis-performance.*® It has also been suggested that paramount in 
the court’s mind was the danger of increased cost of water service 
should liability be imposed—the balancing of capacity to beay the 
loss*°—and that the rule of the case might have been earmarked a 
“special waterworks situation.”’*7 


In the Moch case the policy question was whether the individual 
should bear the loss, or whether the water works should assume liabil- 
ity, resulting in a consequent increase in water rates for all users. While 
there may be analogy between the parties in the two situations—ground 
control operator for water works, aircraft operator for city, and passen- 
ger for plaintiff—the policy question seems considerably different. In 
the first place alternative forms of transportation to air travel do exist 
and however desirable it may be to keep air fares at a minimum, these 
reasons are not as compelling as where the service is on a more monopo- 
listic basis. In addition, the grade of service provided by the ground 
control operator cannot be divided by a determination of liability or 
no-liability in a particular situation as can the service offered by a 
water works. There is no regular and normal use of instrument land- 





41In addition to common-law tort, plaintiff sought to hold defendant for 
breach of statutory duty and for breach of contract. 247 N.Y. 160, 163. 


42 Contra:Fisher v. Greensboro Water Supply Co., 128 N.C. 375, 38 S.E. 912 
(1901); Cases cited, Prosser, Handbook of the Law of Torts (St. Paul 1941) 
p. 208, note 18; Note, 12 Corn. Law Quart. 207, 210 (1926). 


43 247 N.Y. 160, 168. 


44 Seavey, Mr. Justice Cardozo and the Law of Torts, 52 Harv. L. Rev. 372, 
393 (1939). 


45 Prosser, op. cit., supra note 41 pp. 208, 698. 
46 Prosser, ibid. pp. 27, 185. 
47 Seavey, supra note 42 at 391. 
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ing facilities as there is of water. To suggest therefore that the aircraft 
operator might pay one charge for a “no liability for negligence” 
ground control service and another charge for a “‘liability for negli- 
gence” service contradicts public policy. 


Liability of the ground control operator premised upon his gratu- 
itous undertaking while the most general, including as it may in any 
particular situation where the other elements necessary for a tort are 
present, almost every ground service rendered the aircraft operator, is 
not the only basis upon which liability can be supported. Liability 
for negligence on the part of the ground control operator, where the 
physical directing of the aircraft is taken away from the aircraft opera- 
tor might be premised on the transfer of “control.’’*® Consider the 
transport aircraft making a GCA landing and assume that due to the 
negligence of the ground control operator instruments are out of cali- 
bration or that an incorrect instruction is given, with the result that 
the pilot, following instructions and through no negligence on his part, 
flies into the side of a nearby hill. Who was in “control” of the landing 
operation? The pilot so long as he proceeds with this type of instru- 
ment operation merely actuates the controls, blindly, in accordance 
with instructions from the ground. With the ground control operator 
assuming charge as well as intimate physical direction of the aircraft 
itself, the usual rule of liability for negligence should apply,*® and 
other necessary elements present he would be liable not only to the 


aircraft operator and his passengers for harm attributable to that negli- 
gence, but for damage to the persons and property of third persons 
on the ground in addition. 


Continuing this reasoning a step further introduces a lent-servant 
problem. With the pilot acting under the direction of the GCA opera- 
tor, it is possible to argue that for the landing operation he ceases to 
be a servant of the aircraft operator and for purposes of tort liability, 
is transferred to the service of his special master, the ground control 
operator.°° Should this be the case the person most affected would be 





48In Wanderer v. Société Anonyme Belge d’Exploitation de la Navigation 
Aerienne (SABENA), and Pan American Airways, Inc., 1949 U.S.Av.R. 25 
(S.C.N.Y., February 10, 1949), a passenger having a passage ticket issued by 
defendant SABENA sought to hold defendant Pan American Airways for in- 
juries sustained as a result of the crash of an aircraft owned by SABENA. The 
complaint alleged “that the defendant Pan American controlled the operations 
of the defendant Sabena at Gander Airfield; that when the airplane crashed it 
was being controlled by both defendants, and the defendant Pan American was 
further charged with fault in failing to instruct the pilot to proceed to another 
airfield where weather conditions were more favorable than the conditions pre- 
vailing in Gander at the time of the accident.” 

49 Restatement, Torts, Sec. 281 (1934). 

50 “In the absence of evidence to the contrary, there is an inference that the 
actor remains in his general employment so long as, by the service rendered an- 
other, he is performing the business entrusted to him by the general employer.” 
Restatement, Agency §227 Comment (b) (1938). Where the servant in question 
operates machinery it has been said that it is the work or service that has been 
transferred. Standard Oil Company v. Anderson, 212 U.S. 215 (1909). See also: 
Robins Dry Dock and Repair Company v. Navigazione Libera Triestina, 261 
N.Y. 455 (1933). 
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the pilot, whose recovery might be denied by the fellow servant rule.*” 
It is extremely doubtful however whether a court would go as far as 
to recognize the establishment of an agency pro hac vice in any real 
sense.>? 


In the special situation where the ground control operator is an 
agent of the airport operator, liability for negligence resulting in harm 
to the aircraft operator and his passengers might be based upon the 
fact that the latter are business invitees.°* This is the normal situation 
with respect to property on the ground, and at least in the airspace 
immediately above the airport as well.** 


IV — LIABILITY OF GOVERNMENT 


The preceeding discussion has been devoted to a study of rules of 
tort liability which might apply, in a given situation, to the activities 
of the ground control operator. Most ground control operators are 
however, agents of a municipal, state, or the federal government, and 
any discussion which does not consider even if briefly the immunities 
recognized by tort law in behalf of such governments would be mani- 
festly incomplete. 


As indicated earlier, tort liability of a municipality depends in most 
jurisdictions upon whether the particular act or omission complained 
of was committed in the exercise of a “proprietary” or “governmental” 


function.*® Since the classification of particular functions as one or the 
other is not only difficult but variant from jurisdiction to jurisdiction,*® 
only a few comments are worthwhile here. In Rhodes v. City of Ashe- 
ville,°* the Supreme Court of North Carolina had before it an action 
against a municipal airport operator for wrongful death. After re- 
viewing the authorities the court stated: 


“We have found no decision ... in which any Court of last resort 
in this country, has held that the construction, operation and main- 
tenance of an airport by a municipality is a governmental function 





However, “if the temporary employer exercises such control over the conduct 
of the employee as would make the employee his servant were it not for his 
general employment, the employee as to such act becomes a servant of the tem- 
porary employer.” Restatement, Agency §227 Comment (d) (1933). Denton v. 
Yazoo & Mississippi Valley Railroad Co. et al., 248 U.S. 305 (1932); McFarland 
v. Dixie Machinery & Equipment Company, 348 Mo. 341; 153 S.W. 2d 67 (1941). 

51 Restatement, Agency §476 Comment (b) (19383). 

52 Tf the pilot is truly the servant of the ground control operator, the latter 
might be liable at least to passengers for his negligence. The maritime cases 
involving suits against port authorities for the negligence of a pilot offers some 
analogy. Compare The Thielbek, 241 Fed, 209 (C.C.A. 9th 1917), with Standard 
Oil Company of New Jersey v. United States, 27 Fed. (2d) 370 (S.D. Ala. 1928). 


53 Supra note 5. 

54 Airspace within the immediate reaches above land is property of the land- 
owner. United States v. Causby, 328 U.S. 256 (1946). 

55 Supra note 9. 

56 See generally: 6 McQuillin, Municipal Corporations (2nd. ed. 1937) 
462702-2822; 4 Dillon, Municipal Corporations (5th. ed. 1911) §§1644-1646, 1665- 
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and that municipalities may not be held liable in tort for the negli- 

gent operation thereof, except where they have been expressly ex- 

empted from such liability by statute.” 5° 
The court further indicated the proper proceedure to be followed in 
avoiding liability — while “it might be wise to exempt municipalities 
from tort liability in connecton with the construction, operation and 
mantenance of airports . . . we think the exemption should be expressly 
granted by the Legislature, rather than by judicial decree.’”’®® It is also 
of interest to note in connection with the liability of municipalities 
that landing fees are more and more becoming service fees, and there 
is reason to believe that they will continue to be so.®° 

Neither the United States nor any of its component states may be 
sued without consent. In all state jurisdictions consent of a more or less 
limited nature has been granted by statute, but here again, the rule 
varies from jurisdiction to jurisdiction and its study here would be 
fruitless.*' On the other hand consent of the United States to be sued 
in tort is, in most instances, contained in the Federal Tort Claims Act 
of 1946.°° The extent of that consent is now defined in Section 2674 
of Title 28 of the United States Code: 


“Liability of the United States: The United States shall be 
liable respecting the provisions of this title relating to tort claims, 
in the same manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for interest prior to 
judgment or for punitive damages.” ® 


Exclusive jurisdiction for tort claims against the United States is cast 


in the district courts: 


“Section 1346, United States as defendant’ (b) ... the district 
courts ... shall have exclusive jurisdiction of civil actions on claims 
against the United States, for money damages, for injury or loss of 
property, or for personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the government while 
acting within the scope of his office or employment, under circum- 
stances where the United States, if a private person, would be liable 
to the claimant in accordance with the law of the place where the 
act or omission occurred.” ®4 


With respect to liability of the United States for the tortious acts or 
omissions of its ground control operators, perhaps the most important 
section of the Act is §2680 of Title 28, Exceptions: 





58 2 Avi. at 910. 

59 Ibid. at 911. 

60 See discussion: Dearing and Owen, National Transportation Policy 
(Brookings 1949) pp. 25-29. Compare the realistic approach taken by the 
Supreme Court of Iowa in Abbott v. City of Des Moines, supra note 8. After 
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the court remarked: “Obviously, the airport is not operated for profit to the city.” 
1941 U.S.Av.R.41. 

61 See: Maguire, State Liability For Tort, 30 Harv. Law Rev. 20 (1916); 
Borchard, Government Liability In Tort 34 Yale Law Jour. 1 (1934). 

62 Public Law 601, 79th Cong., c. 753, 2nd Session, approved August 2, 1946, 
28 U.S.C.A. §§921 et seq. 

63 62 Stat. 980 (1948). 

64 62 Stat. 933 (1948). 
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The provisions of this chapter and section 1346(b) of this title 
shall not apply to— 
(a) Any claim based upon an act or omission of an employee of 

the Government, exercising due care, in the execution of a statute 

or regulation, whether or not such statute or regulation be valid, or 

based upon the exercise or performance or failure to exercise or 
perform a discretionary function or duty on the part of a federal 
agency or an employee of the Government, whether or not the dis- 
cretion involved be abused.®° 
The activities of ground control operators are usually defined by regu- 
lations and from their nature necessarily involve a considerable exer- 
cise of discretion. Therefore, Section 2680 (a) will probably be in- 
voked to bar actions in the kind of situation contemplated in Part III 
supra. 

The language of the Exception dealing with a “discretionary func- 
tion or duty” is extremely broad. In Thomas v. United States,®* plain- 
tiff sued under the Act for damages due to the loss of certain property. 
The Corps of Engineers of the War Department had improperly lo- 
cated dikes or revetments in the Missouri River which resulted in the 
throwing of water upon the land in question. Defendant’s motion to 
dismiss was sustained under the Exception. The court, after noting 
that authority for development of the river was conferred by Congress 
upon the Secretary of War under the supervision of the Chief of Engi- 
neers, went on to take the view “that the details or method of carrying 
out the plan as submitted to and accepted by the Congress for the 
development of navigable streams for navigation or for flood control 
under the direction of the Chief of Engineers of the War Department 
is a discretionary act within the meaning of Subsection (a) of Sec. 
2680 . . . which would not render the Government liable for damage 
resulting from abuse of that discretion or any error or mistake made 
in carrying it out.”®? The Court of Appeals for the Fourth Circuit 
was not so uncharitable.** The case was one for wrongful death by 
endemic typhus as a result of the bite of a flea from an infected rat. 
Defendant’s negligence is failing to take adequate measures to exter- 
minate rats on the premises of which deceased had been a tenant was 
alleged as the cause. The answer to the discretionary function or duty 
defense was “found in the language of Section 2680 itself because . . 
the evidence shows that the government was not charged with a dis- 
cretionary function or duty, but with the absolute duty of keeping the 
premises safe for tenants.”®® The absolute duty existed by state law. 

It seems reasonably clear that the Exception will not work in favor 
of the United States where an order or regulation is clearly violated by 
an employee of the government while acting within the scope of his 





65 62 Stat. 948 (1948). 
66 81 F. Supp. 881 (W.D.Mo. 1949). 
87 Tbid. at 882. 
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employment. In Cerri et al., v. United States,’° recovery was allowed 
for injuries sustained as a result of a shot fired by a soldier on duty 
while attempting to halt the escape of a civilian under arrest for a 
minor crime. In another case’! recovery was allowed the owner of a 
turkey ranch for loss sustained as a result of low flying Air Force Per- 
sonnel in violation of both civil and military regulations. ‘The Excep- 
tion was not mentioned in the opinion.” 


Where there is no relevant order or regulation, or, if no violation is 
proved, the problem is somewhat more difficult. In Denny et ux. v. 
United States,"* recovery was denied a commissioned officer and his 
wife for loss sustained as a result of their child being born stillborn. 
The negligence alleged was defendant’s failure to promptly dispatch 
an ambulance when labor started. The court found both a statute 
and an Army regulation to the effect that medical officers shall attend 
families of service personnel “whenever possible,” and stated that “the 
liability of the United States under the Federal Tort Claims Act does 
not extend to cases where, as here, injury results from the failure to 
perform a mere discretionary function or duty, even though the dis- 
cretion involved be abused.”** Similarly, in an action®® brought by 
the wife of a veteran alleging negligence of the Veteran’s Administra- 
tion Facility at Tuskegee, Alabama, in releasing her husband well 
knowing that his psychotic condition might be manifested in homi- 
cidal tendencies. The court stated that “in effecting the discharge of 
said veteran, the instructions and directions contained in Veterans’ 
Administration regulations and procedures then in effect were followed 
in complete and exact detail.”** However, there is authority for hold- 
ing the United States in such a case where a substantial showing of 
negligence is made. In Jefferson v. United States," plaintiff's claim 
was based upon the negligence of an army officer in leaving a towel 
in his stomach after an operation. The complaint was dismissed on 
the grounds that there existed in the Act an implied exception on be- 
half of the government for claims made by members of the Armed 
Forces. While seeking to find such an exception the court stated, “the 
problem here is made more difficult by reason of the fact . . . that the 
Act . . . contains numerous types of claims which are excepted from 
the coverage of the Act, none of which, however, include the instant 
solution, although in a prior proposed Act for the same general pur- 
pose, there was included such an exception.’’*8 


70 80 F. Supp. 831 (N.D.Cal. 1948). 
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74 Ibid. at 367. 

7 Kendrick v. United States, 82 F. Supp. 430 (N.D. Ala. 1949). 
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7777 F. Supp. 706 (D. Md. 1948). 
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Such is at least a partial consideration of the Exception in the lower 
federal courts.7® While it is dangerous to generalize on such a paucity 
of authority, the decisions seem to show, (a) that where there is a clear 
violation of an order or regulation by an employee of the United States 
acting within the scope of his authority, the Exception does not apply, 
and (b) where the act or omission complained of is in the exercise of a 
discretionary function or duty, or pursuant to a regulation or order, the 
United States is not liable unless there is a substantial showing of 
negligence. 


V — CONCLUSIONS 


The ground services offered aircraft operators by government — 
federal, state and municipal — and by other agencies independent from 
the immediate operation of flying the aircraft are legion. Such agencies 
have been defined collectively as the ground control operator in very 
general terms, and the many and varied services which each renders 
have been lumped all together and treated as a single effort. This has 
been done to outline general rules of law which it is hoped will serve as 
guides in determining the question of liability in any particular factual 
situation under consideration. 


The most inclusive rule and it is submitted the most sound basis 
upon which to start, is liability for reliance on the undertaking of an- 
other. Its operation is not limited in application to GCA operators, 


property owners or other special cases. The rule may readily apply to 
the actions of weather dispatchers, traffic directors, and similarly en- 
gaged ground personnel. It is a broad shoulder of tort liability and 
can render full service, especially if it be remembered, in limitation, 
that there is always to be determined in a given case, whether the 
ground service negligently rendered was the legal cause of the harm for 
which recovery is sought. 


The principle of sovereign immunity in national law where there 
is presented no problem of interference with the function of govern- 
ment, is archaic. The loss occasioned by the negligence of an agent of 
government should be borne by that government as it is borne by a 
private individual, and should be treated as a cost of administration 
to be distributed by taxes to the public. “In the course of a century or 
more a steadily expanding conception of public morality regarding 
‘governmental responsibility’ has led to a ‘generous policy of consent 
for suits against government’ to compensate for the negligence of its 
agents as well as to secure obedience to its contracts.’’*® There seems 
to be no sound reason why that progress should stop. 





79In Larson, etc. v. United States, supra note 4, Mr. Justice Frankfurter 
had occasion to comment in his dissent that, on the facts of an important prece- 
dent to the principal case, recovery could not have been maintained today against 
the United States under the Federal Tort Claims Act. Section 2680 was cited. 
337 U.S. at 718 n, 10. 

80 Quoted by Mr. Justice Frankfurter in the Larson Case, supra note 4, 
337 U.S. at 709. Cf. the statement by the majority. Ibid. at 704. 





AVIATION CONTRIBUTIONS TO THE 
DEVELOPMENT OF INTERNATIONAL 
COOPERATION— 
INTERNATIONALIZATION: 
OBJECTIVES AND METHODS 


By INnstiruT FRANCAIS DU TRANSPORT AERIEN 


The French Institute for Air Transport, an association of private 
status, is an active contributor to aviation research and study includ- 
ing studies in the political, legal, technical and economic fields of avi- 
ation. A complete freedom of judgment that the Institute enjoys has 
proved a valuable element in general appreciation of its work. 

The Institute was created by Mr. Henri Bouché, Representative 
of the French Government at the Council of ICAO. The Chair- 
man of the board of trustees is Mr. André Siegfried, economist 
and geographer, member of the French Academy. 

The French approach to the problems of international organization 
of aviation has proceeded with a view to including in its examination 
the main issues of national policies. The reasons and consequences 
of this stand are analyzed in the following study which appears un- 
der the collective signature of the Institute since a teamwork method 
is used. The Director of Studies of the Institute is Mr. Abel Verdu- 


rand and Mr. Erik Wessberge, his assistant for political and economic 
matters. 


pa scope of the subject to be treated here justifies, it is thought, 
a title of a very general character. One of the fundamental aspects 
of the problem under consideration is, in point of fact, to determine 
whether in the effort toward international cooperation it is advisable — 
or indeed possible — to separate the different types of aeronautical 
activities now closely bound together in the framework of national 
policies. Should the fields of military aviation, on the one hand, and of 
civil and commercial aviation, on the other, be dissociated and ap- 
proached separately? Should the operational aspect of aeronautics be 
treated apart from construction and production problems? To speak 
of “international ownership and operation of air transport’ (the cur- 
rent expression used in documents and debates since the Chicago Con- 
ference) amounts, it would appear, to solving part of the problem be- 
fore even setting down its terms. Any discussion on internationalisation 
in the field of aviation reaches far beyond that of civil air transport. 
The interdependence existing between the various activities of avia- 
tion is a fact, which finds its expression in the words “air policy.” 

Our initial purpose, then, should be to set forth clearly the general 
and far-reaching objectives that are contemplated in this program of 
international cooperation. Is the problem an economic one, and are we 
concerned mainly with a cost-reducing policy? If so, emphasis will 
naturally be laid on the advantages of joint operations and even of joint 
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production. Are we rather preoccupied by the matter of world secur- 
ity? In this case, the military element should be dealt with on a prior- 
ity basis. In the present circumstances we are confronted in fact with 
both these aspects of the problem and both appear to need an urgent 
solution. Thus to determine the objectives will entail proportioning 
our efforts and providing for the articulation of the various branches 
concerned (civil aviation and military aviation; construction and 
operation) within the framework of international policy and organisa- 
tion. 


Once the part to be held by commercial air transport in the general 
program has been determined, one should turn to the problem of how 
to establish practical schemes of cooperation in this limited field. There 
are two points, it would appear, on which discussion may focus at this 
stage: 


In the first place, it is necessary to determine in what fields of 
civil and commercial aviation joint operations will be organised. 
There appear to be for this purpose a number of fields of applica- 
tion with various possible criteria. For instance, should joint oper- 
ations be organised on the basis of the different types of services: 
trunk line, regional, vicinity, or feeder services (a functional cri- 
terion)? Should the differentiation of routes and traffic sources be 
taken into account (geographical and economic criteria) ? 

In the second place, one should study the methods of application 
of joint operations with special reference to the status of the organ- 
isations. What organisational patterns are we contemplating? Is 
international cooperation to be concentrated on joint management 
and organisation of services, as in the Scandinavian Airlines Sys- 
tem? Should it be extended to the ownership of airlines, as advo- 
cated by Australia and New Zealand, and embodied in the 
“Anzac Pact” between these two nations? There are a number of 
relevant problems to be solved: that of the nationality of aircraft; 
also that of the establishment of organisations with legal capacity 
and a truly international status. 


It may also pay to study a plan for gradual adaptation of interna- 
tional transport to the new operating regime contemplated, this adapta- 
tion possibly requiring to work by stages (the successive stages of pools, 
joint operations and finally joint ownership) . 


The method of approach to our subject which we have accordingly 
adopted may be summed up as follows: 


1. General objectives of international air cooperation; 
2. Fields of application for joint operations; 
3. Methods of application for joint operations. 


GENERAL OBJECTIVES 


According as the objectives of international cooperation will hinge 
on world security or on world economy, efforts and achievements will 
concentrate on the military aspect or on the civil and commercial aspect 
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of aviation. The study of the schemes proposed in the past — by no 
means a remote one, since it dates back to the period between the two 
world wars — shows that these two preoccupations, the political one 
and the economic, inspired the debates in the course of which these 
schemes were submitted. 


Discussions in the Committee for Cooperation between Civil Avia- 
tions, which met in Geneva in 1930, working under the authority of 
the League of Nations (Communications and Transit Section) , laid 
emphasis on the economic advantages to be gained from cooperation 
under the shape either of specialized services (mail, for instance) or of 
regional set-ups operating in a well characterized geographical area, for 
example, Europe. A few years later, the Disarmament Conferences 
(1932-1934) set the problem in its broadest terms. This was the occa- 
sion when a French plan was proposed, providing for the estab- 
lishment of an international air police force and the internationalisa- 
tion of civil air transport, the latter being conceived primarily as one 
of the conditions and methods of application of the air disarmament 


program. 


The scheme for post-war air organisation advocated by the British 
Labour Party before its access to government also linked together the 
objectives of world security and of economics. To quote from the well- 
known pamphlet ‘‘Wings for Peace,” “the real issue before the world is: 
how should flying be organised and controlled, both as a means of co- 
ercion and as a means of transport’? 


The internationalisation scheme proposed by New Zealand and 
Australia at the Chicago Conference was meant to be applied to civil 
aviation, in fact, expressly to the limited field of World trunk routes. 
But the security problem had not been disregarded here, as is evidenced 
by the clear reference to the Atlantic Charter, one of the attainments 
of which is stated to be ‘Freedom from Fear.” The New Zealand and 
Australian joint proposal amounts, in fact, to extending to the world 
organisation of trunk services the regional set-up established between 
these two countries, pursuant to the 1944 Cooperation Agreement, 
known as ‘Anzac Pact.’’ Now, it is essential to remember, in this 
connection, that this agreement covers, together with civil aviation, 
regional defense, immigration and other matters of common interest. 
Thus, while it is evident that we are in presence of a cooperative effort 
in the field of civil aviation, it is also quite clear that this is part of a 
more comprehensive agreement which has been concluded—a point 
that cannot be overstressed—between two countries enjoying a common 
ground of language, civilization and political regime. 


From these considerations it would appear that it is hardly possible 
to separate the two essential functions of aviation, the military and the 
civil one, when it comes to defining the broad objectives of interna- 
tional policy. The word “general policy” remains the key to the prob- 
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lem, as stated at the outset, it being understood that the term “policy” 
covers the fundamental political elements involved in this problem. It 
is on this point that an agreement should be secured, first and foremost. 


This, however, does not preclude the possibility of studying and 
establishing organisational schemes in the different spheres of aviation, 
which assume in practice concrete and sufficiently characterized shapes. 
Keeping in view the unity of final objectives, it should indeed be prac- 
ticable to set up frameworks for cooperation, corresponding to the va- 
rious types of aviation activities, these being sufficiently differenciated 
under actual conditions. Furthermore it may be well to bear in mind 
that the trend in aeronautical developments may be toward sharper 
and sharper differenciation in the near future. The inauguration of 
the guided missile, as a weapon for attack and defense, will probably 
mark an important stage in this evolution which is already in progress. 


In proportion as it tends to assume the shape and function of a 
missile, the aircraft attains a greater degree of specialisation. This fea- 
ture, of course, does not exclude utilising the various types of aircraft 
with crews in a military scheme which is bound to require mobilisation 
of all available means, aeronautical and other. But it implies none the 
less the possibility of establishing organisational frameworks all the 
more efficient technically and cooperatively as they would be based on 
less questionable functional criteria. For example, once the missile has 
reached a satisfactory degree of technical development, it would be 
possible to adapt it to, say, a function of close territorial defense and 
accordingly provide for its utilisation by the corresponding State in a 
system of joint defense. One may visualize for the future the creation 
of an international air police the instrument of which would be not 
the airplane, as contemplated in 1932, but the missile. 


It thus appears possible, even under existing conditions, to engage 
in cooperative efforts in different spheres of aviation. The security ob- 
jective may be sought and attained through regional agreements con- 
cluded in accordance with Article 52 of the Charter of the United Na- 
tions. The economic objective may center on joint operating schemes. 


It would probably be necessary to complete this policy by adding 
a third far-reaching objective to the two mentioned above: this would 
be the objective of operational safety, a technical counterpart for po- 
litical security. The overall program would then be defined and 
characterized by the three following goals for which ample justification 
is to be found in our present Air Charter, the Chicago Convention: 


— the objective of “sound and orderly” development of air trans- 
port might be attained through application of the principles and 
recommendations resulting from the Chicago Conference. Some 
of these, it will be recalled, constitute the matter of the so-called 
“missing chapters” of the Convention (those which should have 
dealt with commercial rights on a multi-lateral basis) , while others 
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are definitely outlined in this document, notably in Chapter XVI, 
dealing with joint operating organisations and pooled services; 


— the objective of technical safety might be attained through ap- 
plication of the principles and cooperation provisions included in 
Chapter XV of the Convention, some of which have already found 
practical application; 


— finally, the objective of political security might be attained 
under the wider authority of U.N.O. (pacts and regional agree- 
ments) in cooperation with I.C.A.O., such a cooperation being 
provided for in Article 64 of the Chicago Convention. 


FIELDS OF APPLICATION FOR JOINT OPERATIONS 


Cooperating schemes and policies in the matter of civil air transport 
should take into account the diversity existing in this field. In the 
present stage of development, certain functions in air transport cor- 
respond to established services and may thus be utilised as a basis for 
international organisation, or at least furnish valuable suggestions for 
this purpose. 


The ‘Anzac Pact” and the joint New Zealand-Australia proposal 
at Chicago provide for the establishment of an international air author- 
ity which would be responsible for ownership of aircraft and organisa- 
tion of services, these being limited to the trunk route network. One 
of the inconveniences here is held to be the lack of definition of what 
just a “trunk-line service” is. Such a definition, however, may not 
strike Australian or New Zealand experts as necessary in their own 
particular case, since the notion of a trunk service may be somewhat 
naturally derived from the position of two remotely located countries 
that are not flown over by international routes. Countries whose territo- 
ries are part of large continental areas and are liable to be crossed in all 
directions as “gateway” or “corridor” nations (such as Mexico, Egypt or 
India) would probably be justified in requiving that notion to be 
defined with the best possible accuracy. 


It is suggested that criterions for a suitable definition here should 
be thought out not in geographical, but rather in functional or techni- 
cal terms. Airline operators currently speak of certain stages or legs of 
routes as being “trunk stages or legs’ as opposed to others that are not 
“trunk,” these differences and features being based on the optimum 
utilisation of aircraft operated for the various air services. There is 
reason to think that, very far from confusing the situation (as some 
contend it would) the establishment of joint operating systems would 
contribute to define such basic notions and clarify actual terminology. 
In present conditions it is possible for a country such as Portugal (a 
purely theoretic example) to limit or even suppress Fifth Freedom 
Rights which the French airline would wish to exercise on its trunk 
route to South America, while these rights would be granted more lib- 





INTERNATIONALIZATION OF AIRLINES 189 


erally to the Scandinavian airline on the same route between Europe 
and South America. The motive invoked is that the Stockholm-Lisbon 
leg of the route constitutes a ‘“‘trunk stage,’ whereas Paris-Lisbon is not. 
This practice may be held to be discriminatory and does in fact assume 
such a character in a pattern of services established through bilateral 
agreements and operated by competing airlines; it would cease to be 
discriminatory and would become a sound practice within an organisa- 
tion providing for the distribution of services (trunk services, feeder 
services, Vicinity services, etc. . . .) among countries (or groups of 
countries) in the framework of a regional set-up, Western Europe 
for instance. 


In spite of the diversity that characterizes present efforts and 
achievenents in the construction and production field of aviation, the 
types of transport planes (at least for passenger and mail traffic) are 
gradually being reduced to a few, already adapted now to the various 
services. The constructor and the airline operator both think in terms 
of “trunk service” and “regional service” (or long-range and short 
range) . It was found unpracticable at the Chicago Conference to adopt 
the French proposal to define international services on the basis of 
stage-lengths, even though only approximate figures were suggested. In 
current practice, however, this notion of stage-length proves a valuable 
one and it might well be retained for the purpose of organizing inter- 
national networks in joint operating schemes. In such cooperative 
schemes, all considerations of competition being discarded, the planes 
could be operated in the best capacity conditions for services which 
would thus present quite a satisfactory characterization. At present, 
trunk air liners departing from the capitals of North-Western Europe 
(Amsterdam, Brussels, London, Paris), bound for East and Central 
Africa, use Tunis or Tripoli as their first landing point. Now, of these 
two points it is Tripoli, according to the airline operators concerned 
with these routes, that is in the better situation in respect to certain 
operational conditions such as capacity of aircraft, rotation of crews, 
etc.... “Tripoli,” they will say, “is our trunk-line landing point; Tunis 
is not, or is much less favourably so.” Now, Tripoli is only some 300 
miles south of Tunis. This example shows that (a) the notion of stage 
length does constitute in practice an organisational factor and (b) this 
notion may be defined with some degree of accuracy. 


It will be recalled that in the course of recent debates in the British 
Parliament on the matter of the B.S.A.A. and B.O.A.C. merger, a pro- 
posal was put forward to reorganise the Corporations on the basis of 
criterions somewhat similar to those under examination here. Accord- 
ing to the proposed scheme, the British air services would have been 
distributed between three Corporations, as follows: Atlantic Corpora- 
tion (North and South) ; Empire Corporation (overseas routes) ; and 
European Corporation. This organisation, it was contended, had the 
advantage of simplifying a certain number of important problems, such 
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as training of crews and personnel, servicing and maintenance, etc. . . ., 
this result being obtained through greater specialization. It would be 
possible, under such conditions, to utilize aircraft for services that 
would be adequately characterized: very long range aircraft for the 
Commonwealth and Empire routes, long range and medium range air- 
craft for the Atlantic routes and short-range aircraft for the European 
sector. 


This scheme is not the one that has been adopted for the reorgani- 
sation now in progress, but it received favourable comments from the 
press. The one that has been adopted is in itself interesting: it provides 
for the establishment of operating lines, each of which will utilize a 
definite type of aircraft. In this case the basis of organisation is clearly 
a functional criterion, not a geographical one, as the same type of air- 
craft may be used on networks in different areas but of similar opera- 
tional characteristics (the Constellations, for instance, on the North 
Atlantic route and on the London-Sydney one). The efforts and 
achievements made by Great Britain to organise its national and inter- 
national air services are quite obviously of the utmost interest for our 
subject, since the British organisation functions on a world-wide scale. 


If a well-defined network or even only a single route is selected 
for the purpose of joint operation, the advantage will be to concentrate 
initial efforts on a limited field and thus to acquire indispensable ex- 
perience for an international policy quite new in its main trends. For 
example, a group of European countries might agree to operate jointly 
the Europe-South America route; there would also be an opportunity 
for an even more restricted group of European countries to operate 
the trunk route from Europe to the Far East and South Pacific (Indo- 
China, Indonesia and Australia) . 


The specialisation which is implied in such limited schemes would 
not be incompatible with other types of air transport activities, both 
national and international. The New-Zealand-Australia Cooperation 
Agreement has the great merit of providing for a very flexible organisa- 
tion, the joint scheme bearing only on trunk services, while each of 
the two countries retains the right to crganise its own internal services 
on the one hand, and international regional services, on the other. It is 
also to be noted that in the Scandinavian set-up, each country operates 
its Own internal network. Thus, in these two systems the cabotage 
problem has been waived —a difficult one indeed. 


This principle of providing for flexibility and adequate articulation 
of services may turn out to be a very important one, as it may possibly 
help in combining (or reconciling, if necessary) the policies of joint 
operations and of the Multilateral Agreement, the latter being con- 
ceived for regional application. Thus, one might think of establishing 
for the Europe-South America trunk route a joint operating system 
with the participation of a group of European countries (also perhaps 
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some South American countries), while the international regional 
network in each of these well-defined areas (Europe and South Amer- 
ica) would be organised in a multilateral framework, through multi- 
lateral agreements with the same governing principles bearing on 
cabotage rights, vicinity traffic, feeder-line services for the trunk lines, 
tariffs and settlement of disputes. It may well be that multilateralism 
is not a stage on the way to joint operation. A more realistic outlook 
would possibly be to consider the former merely as another form of 
cooperation that may coexist with the joint operations policy, each of 
them finding sufficient justification in the very diversity of air transport 
services, according to areas, types of services and categories of traffic 
considered. The countries of Western Europe might decide to con- 
clude a Multilateral Agreement on cargo services, a field in which 
strict regulation of international competition appears somewhat less 
necessary than in the other categories. Some national administrations 
contemplate a very liberal regime for cargo transport. This multilateral 
cargo agreement might afford opportunities for including charter or 
contract non scheduled operators into the scheme, as their case is an- 
other intricate question to solve. In the same territorial group pas- 
senger and mail traffic might be dealt with through joint operating 
schemes. Cooperation might also be considered in the construction 
field: once European industry will be in a position to produce the 
necessary aircraft, it might prove practicable and indeed very useful 


to create a joint chartering agency working in parallel with an operat- 
ing organisation, the former’s function being to furnish the latter with 


aircraft. 


These very general indications suggest possible trends in future 
cooperative efforts. International air transport policy appears to stand 
now at a fork in the road, one way leading to the Multilateral Agree- 
ment, the other to perhaps more concrete shapes of cooperation 
through joint operation. This situation ought to be examined very 
carefully during the coming months. It is our view that the uniformity 
of principles and practices implied in a multilateral agreement can only 
find practical application in limited and well characterized operating 
patterns to be defined in regional or functional terms, or both. The 
necessary adjustments would also be made through application of a set 
of common rules bearing on consultation, arbitration, etc. . . . Failing 
this, it appears that this uniformity of multilateralism, with the non- 
discrimination it entails, runs the risk of conflicting with other quite 
legitimate types of organisations, albeit more limited in scope. The 
principle of non-discrimination set forth in the Chicago Convention 
should not be made to serve as a pretext for barring the way toward the 
attainment of the higher objective which the Convention states to be 
“sound and orderly” development of air transport through closest pos- 
sible international cooperation. 
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METHODS OF APPLICATION FOR JOINT OPERATIONS 


Once the fields of application have been determined and selected, 
the problem is to establish the legal structure of the joint operating sys- 
tem or systems. What shapes can the status take? 


The joint effort may bear on the management of the operating 
agency established and on the organisation of services. This entails uti- 
lising a common capital stock without the agency necessarily owning 
the latter. The agency is entrusted by the participating air lines 
with the specific function of organising operations. Such is the situation 
in the Scandinavian System. With reference to this particular point, 
B.C.P.A. (British Commonwealth Pacific Airlines) appears to function 
along the same line. 


In the case of the Scandinavian Consortium, ownership of the air- 
craft remains vested in the three national airlines. This constitutes a 
guarantee for non-participating States, but from the standpoint of its 
international legal status it appears to be a drawback, since the delega- 
tion of administrative power entrusted to the S.A.S. does not confer 
upon it any legal capacity. The Civil Aeronautics Board of the United 
States, failing to find any “de jure” status in S.A.S., had to recognize its 
existence “de facto,” with the additional comment, however (to be 
found in the docket dealing with the granting of a foreign permit to 
S.A.S.) , that this organisation might come under the heading of an asso- 
ciation, as defined in United States internal law. In the case of 
B.C.P.A. the solution was simplified through the incorporation of the 
joint organisation in Australia and according to Australian legislation. 
In the same way the S.A.S. representative agency in the United States 
could be immediately recognized owing to its having been incorporated 
in conformity with the legislation of the State of New York. 


It thus appears that the legal capacity required for a truly interna- 
tional joint agency may be conferred upon it either by incorporating it 
in a State (one of the participating States, a non-participating State or 
again an international territory) to whose legislation it will be sub- 
jected, or by establishing the agency through an international conven- 
tion. 


One of the weaknesses in the status of the Scandinavian System lies, 
it would appear, in the fact that it derives its international character 
not from an intergovernmental agreement but from an agreement be- 
tween the airlines. ‘The Governments concerned only participate in 
the Consortium to the extent of their financial and administrative 
participation in their respective air lines. Thus the internationality of 
the Consortium is of limited scope and functions; it is, one might say, 
indirect. The S.A.S. may be contrasted on this point with the interna- 
tional authority established by the ‘‘Anzac Pact,” a body which results 
from an intergovernmental agreement between New Zealand and Aus- 
tralia. 
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Now, it may be contended that direct participation of the Govern- 
ments in the establishment and functioning of joint organisations is 
the better solution of the two if this type of international cooperation 
is to fit in the general policy of the countries concerned. It is also, of 
course, the more difficult and complicated solution, since it involves 
broadening the problem and building upwards from the base, that is 
determining the general objectives, as stated in the first part of 
this study. Whether the problem is to coordinate through cooperative 
schemes the efforts toward security and economy, or to coordinate — 
also along cooperative lines — aircraft construction and organisation of 
operations, it is finally on the States themselves, without any con- 
ceivable degree of delegation, that the main responsibilities are found 
to rest. It has been remarked, rightly enough, that whether of nation- 
alized or of private status, the international airlines of the various 
States are in fact the representatives of these States, fully deserving in 
this respect their current name of “‘Flag-lines.” The efforts undertaken 
in the United States to bring under the control of the C.A.B. and of 
the State Department the international activities of the airlines in 
financial, political and economic matters show quite clearly that such 
problems are ones of government responsibility and should be set at the 
level and in terms of general policy. 


The discussion thus reverts to its initial phase, emphasis being laid 
on the coordination of objectives. The conclusion is that it is probably 
only on this basis that anything constructive should be attempted. 
There will be nations whose political principles and trends will prompt 
them to build up a system of international cooperation by working 
upwards from an experience of joint operations and gradually extend- 
ing this initial field of application. There will be others whose national 
air policy, insofar as it stresses efficiency of airline operation rather 
than general organisation, will be opposed to such schemes, but these 
nations may well be brought to cooperate along these lines if it is im- 
perative for them to cooperate closely in other fields, notably in the 
military one. Thus States divided on such and such an aspect of their 
national policies ought to find, by reason of circumstances, a common 
ground of agreement when facing their responsibilities on higher 
political issues. 
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Department Editor: Joan H. Stacy* 


TAORMINA DRAFT REVISION OF THE ROME CONVENTION ON 
DAMAGE CAUSED BY AIRCRAFT TO THIRD PERSONS 
ON THE SURFACE 


Editor’s Note—The preparation of the United States positions on aviation 
liability conventions prepared by the ICAO Legal Committee has been a major 
function of the Legal Division of the Air Coordinating Committee. In its work 
on the revision of the Rome Convention the ACC has been aware of the wide range 
of interests which would be affected by any international convention which estab- 
lished a rule governing the liability of aircraft operators to injured parties on 
the surface and which tended to limit the amount of such liability. Airlines, 
private pilots and aircraft owners, insurance and banking interests, and airport 
operators are the public interests most directly concerned. In addition, the public 
at large which has a very great stake both in the development of air transporta- 
tion and in the possible conequences of crashes on the surface must be recognized 
as having a more general, but nevertheless a vital, interest in such a convention. 

The position of the United States Government with respect to the Taormina 
Revision of the Rome Convention had not been finally determined when this issue 
went to press. In this connection the member agencies comprising the Air Co- 
ordinating Committee have been anxious to consult with all segments of the 
public prior to reaching a final decision. The Secretariat of ACC expresses the 
hope that the coverage by the JOURNAL of this important matter may help to 
stimulate interest in and public discussion of the desirability of United States 
acceptance of a Convention of this scope. 


CHAPTER I—PRINCIPLES OF LIABILITY 


Article 1 

(1) Any person who suffers damage on the surface shall be entitled 
to compensation as provided in this Convention upon proof only 
that the damage was caused, through contact, fire or explosion, by 
an aircraft in flight or by any person or thing falling therefrom. 

(2) For the purpose of this Convention, an aircraft is considered to be 
in flight from the moment when power is applied for the purpose 
of actual take-off until the moment when the landing roll ends. 


Article 2 

(1) The liability for compensation imposed by Article 1 of this Con- 
vention shall attach to the operator of the aircraft. 

(2) For the purposes of this Convention the term operator shall mean 

the person who either personally or through his servants is in 
lawful possession of the aircraft, uses it for his own account and 
navigates it in flight. 
In case of dispute, the registered owner shall be deemed to be the 
operator and shall be liable as such unless, in the proceedings for 
the determination of liability, he proves that some other person, 
joined in the proceedings, is the operator. 


Article 3 
(1) The provisions of Article 2 relating to the liability of the operator 
shall not apply if the damage has been caused by an act committed 
intentionally by a person on board the aircraft who is not a mem- 
ber of the crew, when the act has no connection with the operation 
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of the aircraft and could not, with proper care, have been pre- 
vented by the operator or his servants. 

(2) If the operator is deprived of the use of the aircraft by act of 
public authority or as a consequence of armed conflict or civil 
disturbance, neither he nor the owner shall be liable for damage 
caused by the aircraft or by any person or thing falling therefrom. 


Article 4 
The operator may be relieved wholly or partly from the liability imposed 
by this Convention, if he proves that the negligence or other wrong- 
ful act of the person who has suffered damage has caused the damage 
or has contributed thereto. 


Article 5 
When damage has been caused in the manner referred to in Article 1 
by two or more aircraft in flight, the operators of the aircraft shall be 
jointly and severally liable, each of them being bound in accordance 
with the conditions of this Convention. 


Article 6 

(1) Anyone who makes use of an aircraft without the consent of the 
operator shall be liable for damage caused in all cases in which 
liability for such damage would have attached to the operator in 
accordance with the provisions of this Convention. 
If the operator proves that he has taken proper measures to pre- 
vent such use or that it was impossible for him to do so, he shall 
not be liable for damage to which this Convention applies; other- 
wise he shall be liable jointly and severally with the user, each of 
them being bound in accordance with the conditions of this Con- 
vention. 


Article 7 
Nothing in this Convention shall prejudice the question whether a 
person liable for damage in accordance with this Convention has a 
right of recourse against any other person. 


CHAPTER IJI—EXTENT OF LIABILITY 


Article 8 
(1) The liability of the operator for damage caused in the manner 
referred to in Article I arising from any one incident shall not 
exceed 
(a) for gliders and free balloons: 250,000 francs; 
(b) For other aircraft: 
(i) 250,000 francs, if the weight is less than 2,000 kilo- 
grammes; 
(ii) 600,000 francs, if the weight is from 2,000 to 6,000 
kilogrammes; 
(iii) 600,000 franes plus 100 francs per kilogramme over 
6,000 kilogrammes up to a maximum of 6,000,000 francs. 
“Weight” means, in the case of aircraft other than dirigible, the 
maximum weight of the aircraft authorized by the airworthiness 
certificate for take-off and, in the case of dirigibles, the maximum 
weight of the dirigible excluding the lifting gas. 
The sums given in francs in this Article refer to a currency unit 
consisting of 65% milligrammes of gold of millesimal fineness 900. 
The sums may be converted into national currencies in round fig- 
ures. 
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Article 9 

Notwithstanding the provisions of Article 8, 

(1) if the person suffering the damage, proves that the damages 
were caused through negligence or any wrongful act of an operator 
or his servants, other than an act to which paragraph (2) of this 
Article applies, the operator shall be liable up to three times the 
amount provided in Article 8, unless he proves, if the damage was 
caused by an act or omission of his servants, that he has taken 
proper measures to prevent it or that it was impossible for him 
to do so. There shall be no presumption of negligence against the 
operator or his servants from the mere fact that an incident has 
occurred which caused the damage; 
if the person who suffers the damage proves that it was caused 
by a deliberate act or omission of the operator or his servants, 
done with intent to cause damage, the liability of the operator 
shall be unlimited, unless, in case of an act or omsission of his 
servants, the operator proves that he has taken proper measures 
to prevent the damage or it was impossible for him to do so; 
if a person uses an aircraft as contemplated by Article 6, his lia- 
bility shall be unlimited unless he proves that he has acted in 
good faith, in which case the extent of his liability shall be deter- 
mined in accordance with Article 8 and paragraphs (1) and (2) 
of this Article. 

Article 10 

If the total amount of the claims established exceeds the limit of lia- 

bility applicable under the preceding Articles, an allocation shall be 

made according to the following rules: 

(1) If the claims are exclusively in respect of loss of life or personal 
injury or exclusively in respect of damage to property, such claims 
shall be reduced in proportion to their respective amounts. 

(2) If the claims are both in respect of loss of life or personal injury 
and in respect of damage to property, one half of the sum distribut- 
able shall be appropriated preferentially to meet claims in respect 
of loss of life or personal injury and, if insufficient, shall be dis- 
tributed proportionally between the claims concerned. The re- 
mainder of the total distributable sum shall be distributed pro- 
portionally among the claims in respect of damage to property and 
the portion not already covered of the claims in respect of loss of 
life or personal injury. 


CHAPTER ITI—SECURITY FOR OPERATOR’S LIABILITY 


Article 11 

(1) Each Contracting State may require, as a condition of any air- 
craft registered in the territory of another Contracting State 
entering its territory, that liability of the operator for damage 
caused to third parties on the surface be guaranteed by insurance 
up to the limit applicable according to the provisions of paragraph 
(1) of Article 9. 
The insurance shall be accepted by the State to be entered if it 
conforms to the provisions of this Convention and it has been 
effected by an insurer who is authorized under the laws of the 
State where the aircraft is registered to effect such insurance. 
Instead of insurance any other security in like amount permitted 
by the State of registry of the aircraft shall be accepted as satis- 
factory by the State to be entered, if the security conforms to Ar- 
ticle 13 of this Convention. 
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(4) The State to be entered may also require that the aircraft shall 

carry documentation issued by an official authority of the State 
where the aircraft is registered certifying that the insurance or 
other security has been furnished, unless such documentation has 
been filed with an authority to be designated by the State to be 
entered. 
Any requirements imposed in accordance with this Article shall 
be notified to the Secretary General of the International Civil 
Aviation Organization who shall inform each Contracting State 
thereof. 


Article 12 
(1) If security is furnished in the form of insurance, the insurer may 
only set up the following defences to claims made under this Con- 
vention by persons suffering damage: 

(a) the defences available to the operator; 

(b) that the damage occurred after insurance ceased to be effective. 
However, if the insurance expires during a trip, it shall be 
continued until the next landing supervised by public author- 
ity but not longer than twenty-four hours; and if the insurance 
ceases to be effective for any reason other than the expiration 
of its term, the liability of the insurer shall be continued until 
effective withdrawal of the certificate of insurance by the 
appropriate authorities but not beyond fifteen days after noti- 
fication by the insurer to the appropriate authorities of the 
State where the certificate was issued that the insurance has 
ceased to be effective; 
that the damage occurred outside the territorial limits provided 
for by the insurance contract, unless flight outside of such 
limits was caused by force majeure, assistance justified by the 
circumstances, or an error in piloting, operation or navigation; 

(d) that the damage is the direct consequence of armed conflict or 
civil disturbance. 

The provisions of this Article shall not prejudice the question 

whether the insurer has a right of recourse against any other per- 

son, or whether the person suffering damage has a direct right of 

action against the insurer. r 


Article 13 

(1) If security in a form other than insurance is furnished it shall be 
specifically and preferentially assigned to payment of claims based 
upon the provisions of this Convention. As soon as a claim covered 
by the security has been established, additional security in the 
amount of the claim shall be furnished until the claim has been 
paid. 
In the case of an operator of several aircraft, such security shall 
be deemed sufficient if it is for an amount not less than the aggre- 
gate of the limits of liability applicable to the two aircraft subject 
to the highest limits. 


CHAPTER IV—RULES OF PROCEDURE AND LIMITATION OF ACTIONS 


Article 14 
If a claim for compensation is made against the operator after six 
months from the date of the incident which caused the damage, the 
claimant shall only be entitled to compensation out of the amount for 
which the operator remains liable after all claims made within the 
period have been met in full. 
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Article 15 


(1) 


(5) 


Actions based upon the provisions of this Convention may be 
brought against the operator, or those representing his estate, and 
also against the insurer if a direct action may be brought against 
the insurer in accordance with the law which should govern the 
contract of insurance. 

Any such action must be brought before the Court of the place 
where the damage was caused. The operator is deemed to have 
submitted himself to the jurisdiction of the Court by the mere 
fact of the aircraft having flown into the airspace over its terri- 
torial jurisdiction. 

Each contracting State shall take all necessary measures to ensure 
that notification of the proceedings is given to the operator, and, 
if approprite, to those representing his estate, the insurer and 
other persons interested. 

Each Contracting State shall so far as possible ensure that all 
claims arising from a single incident and brought in accordance 
with paragraph 1 of this Article are disposed of by the same 
Court. 

Where any final judgment is pronounced by a competent Court 
in conformity with this Convention, whether in the presence of 
the parties or in default of appearance, on which execution can 
be issued according to the law applied by the Court, execution shall 
be issued in each of the other Contracting States upon presentation 
of a copy of the judgment authenticated in accordance with the 
law of the State where the judgment was pronounced. The merits 
of the case may not be reopened. 

This Article applies to any action against a person liable under 
the provisions of Article 6. 


Article 16 
(1) A right of action for compensation under this Convention shall 


be subject to a period of limitation of one year from the date of the 
incident which caused the damage. If, however, the claimant 
proves that he could not at that date have known of the damage 
or of the identity of the person liable, the period shall begin from 
the day when he might have had such knowledge; but, in any 
event, there shall be no right of action after two years from the date 
of the incident. 

Subject to the provisions of paragraph (1) of this Article, the 
method of calculating the period of limitation as well as the 
grounds for the suspension or interruption of that period shall 
be determined by the law of the place where the action is brought. 


CHAPTER V—APPLICATION OF THE CONVENTION 


Article 17 
This Convention applies to the liability of the operator, or user as con- 
templated in Article 6, of an aircraft registered in one Contracting State 
when damage has been caused to third parties on the surface in the 
territory of another Contracting State by such aircraft or by any per- 
son or thing falling therefrom. 

Article 18 
This Convention shall not apply to damage caused to an aircraft in 
flight or to goods or persons on board such an aircraft. 

Article 19 
This Convention shall not apply when the person suffering damage has 
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a right to compensation as a result of a contract of carriage or of 
employment with the operator. 


Article 20 
This Convention shall not apply to military, customs or police aircraft. 


CHAPTER VI—GENERAL PROVISIONS 


Article 21 
The Contracting States shall take such measures as are necessary to 
give effect to this Convention and shall forthwith inform the Secretary 
General of the International Civil Aviation Organization of these 


measures. 





DRAFT OF ARTICLE 15 PREPARED BY THE BRITISH DELEGATION 
TO FIFTH SESSION OF ICAO LEGAL COMMITTEE, JANUARY, 1950* 


(1) Claims for compensation based upon the provisions of this Convention 
may, subject to the provision of paragraphs (3) and (4) of this Article, 
only be made in the Court of the place where the damage was caused. 

(2) The operator may, within 3 months from the date of the accident, make 
an application to the Court of the place where the damage was caused to 
assess his total liability to pay compensation under the provisions of this 
Convention and to determine whether his liability can be limited under 
Articles 8 or 9 and if so to what amount. On any such application the 
Court shall, in preliminary proceedings which shall take place as soon as 
possible, fix the amount of the security to be given by the operator for 
the satisfaction of his liability. The amount of such security shall not 
exceed the amount for which the operator might be liable under the pro- 
visions of Article 9, and may be furnished in the form of a guarantee or 
other security which conforms with the requirements of Articles 11 and 
13 of this Convention. 

The Court may provide for a stay of the proceedings in the event of 
the security not being given within the time fixed by the Court. The 
Court shall in addition give all the necessary directions for the joining 
of parties interested as parties to the proceedings and shall proceed to 
make the assessment and determination referred to in this paragraph. 
If the operator shall not within the period of three months make the 
application referred to in paragraph (2), or if, in consequence of his 
failure to provide the security, proceedings upon his application shall be 
stayed, persons suffering damage may proceed with their claims before: 
(a) a Court of the place where the damage was caused; 

(b) a Court in the territory of the Contracting State where the opera- 
tor has his ordinary residence or principal office; 

(c) a Court of the insurer’s residence or principal office if a direct right 
of action against an insurer can be exercised. 

Claims against a user of an aircraft based upon Article 6 of this Con- 

vention may be brought, either before a Court of the place where the 

damage was caused, or before a Court in the territory of a Contracting 

State where the user has his ordinary residence or principal office. 


* Annex “C” to ICAO Doc. 6028, LC/125, 31/1/50. 
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COMMENTS ON TAORMINA REVISION OF THE ROME CONVEN.- 
TION ON DAMAGE DONE BY FOREIGN AIRCRAFT TO PERSONS 
AND PROPERTY ON THE SURFACE 


MEMORANDUM BY ARNOLD W. KNAUTH* 


ESPONDING to the invitation to consider the Rome-Taormina draft 
text, my approach is in two steps: 


1. How to present the matter convincingly to the President and to the 
Senate, and eventually to the general public;—in other words, to con- 
struct the Argument. 

. To examine the proposed text and see how well it measures up to the 
Argument, and how its shortcomings, if any, can be corrected at this 
stage. 


If the text cannot be made to measure up to the Argument, or if we are 
convinced that the other nations are definitely disinclined to meet our views 
as to what the President, the Senate, and the American public can be ex- 
pected to accept, then there is little object in pursuing the matter further. 

The Taormina re-draft of the Rome Convention is an important and seri- 
ous document. The votes at Taormina indicate that it commands a great 
preponderance of support. On the three questions which produced splits, the 
votes were 17-2, 17-2, 16-8. Therefore we may expect strong ICAO support 
for the Taormina text. While still urging the U.S. minority views firmly, we 
should also look carefully to see whether the rules which we oppose can be 
successfully rationalized into our systems of law and business. 

Background—This Convention is designed for adoption and workability 

The “Rome” Convention—originally drawn in in 1933 and now revised— 
in some 80 or 90 sovereign states now existing. Some have very rudimen- 
tary civil laws. Many have Roman law, the Code Napoleon, the Spanish 
Codes, the German Code. We have the common law and the Field Code. Each 
statement must be susceptible of being translated, understood and worked 
against any of these backgrounds. 


ARGUMENT FOR THE ROME-TAORMINA CONVENTION 


would regulate the law between foreign people in the air and local people on 
the ground—chiefly “crash” damage. This is a contentious subject; the laws 
at present differ widely. Some want to blame aviation for everything that 
happens; others want aviation to be freed from much if not all the responsi- 
bility for a crash. The Rome-Taormina Convention seeks a middle course. 
It approaches flying as a normal human activity, like automobiling; it is 
neither wicked to be burdened with excessive liabilities, nor sacrosanct to be 
relieved from ordinary duties and cares of human activities. But it requires 
a somewhat special treatment, because local people on the ground cannot es- 
cape from things falling from the sky. 

The problem of stating a single rule of law on air crash cases for general, 
world-wide acceptance is formidable. There are today over 80 nations, di- 
vided into more than 200 states which legislate their own rules of law about 
liability and damages when one person damages the property or injures the 
body of another person. These numerous states and nations have some 15 to 
20 varieties of law applicable to a damage by an airman to persons and prop- 





* Partfier, Lloyd, Williams, Decker and Knauth, New York City; Lecturer on 
Aviation Law, New York University. Many of the ideas in this paper were 
contributed or developed by the students in the Seminar on Problems in Aviation 
and Admiralty Law. ‘ 
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erty on the ground. It is idle, probably, to hope to make the law uniform 
everywhere. Hence the Convention does not seek to change the existing local 
law as between two citizens of any one state or nation. But it does propose a 
single “international” rule to govern whenever a “foreign” airplane does 
damage. The advantages of a single “international” rule are listed below. 


It is a striking fact that numerous laws on this subject were enacted be- 
tween 1919 and 1929. All were based on theories, on what legal experts ex- 
pected would be the future facts. In those days there were not many known 
facts to goon. Now for 20 years there have been almost no changes in those 
Iaws; everyone has been waiting to see how the rival theoretical systems, 
when tested by experience, would work out in practice. In that time, three 
U.S. States out of 24 have abandoned the “absolute” liability rule and re- 
turned to forms of common law liability. Italy made a new law in 1942, 
adopting the “Rome” formula of 1933. Otherwise there have been no 
changes in the laws of the 200 or so federated and national states which con- 
trol this subject. Today, with over 20 years of large-scale aviation experi- 
ence to draw on, some conclusions can be drawn. The Rome-Taormina 
Convention draws definite conclusions for international flight and crashes of 
foreigners. 


The first problem is how to sue a flier who comes from outside of the 
country. This is the familiar problem of how to sue an out-of-state automo- 
bilist. For the motor-car, the general—and the American—solution has been 
to create a rule or presumption—by statute—that an out-of-state motorist 
who drives on the local highways automatically appoints a certain local offi- 
cial as his agent to receive service of legal papers—a summons, a complaint— 
commencing a local lawsuit for alleged damage caused by the operation of 
that automobile. The method usually is that the local official sends the com- 
plaint by registered mail to the out-of-state address of the offending motor- 
ist, and when the postal “return-receipt” is received, the plaintiff obtains 
jurisdiction to proceed with his local lawsuit. Some similar system must be 
created for the aviator (and the employer of the aviator) who flies through 
the airspace of a foreign state or country, does damage, and then cannot be 
found in that state for purposes of legal service of papers to start a lawsuit. 
The Rome-Taormina Convention would do this, internationally. Article 15. 
This aspect alone justifies the Convention. 


The second problem is what rule of law to apply, for the measuring of lia- 
bility, and for the measure of damages. With so many varieties of law on 
this subject in the world today, and with persons and airplanes constantly 
passing from one country to another, the international legal situation is ex- 
tremely complicated and is especially very uncertain. Very small changes in 
the state of facts—a difference in the nationality of the parties or in their 
status, a small change in the airplane’s course, a slight drift in the wind— 
may make a very large difference in the rights and remedies of the persons 
in lawsuits about crash damages. Now no nation should be asked to give up 
its particular loca! variety of law in favor of the law of any other nation. 
Therefore the best method is to create, by international agreement, an aver- 
age good “international” rule of law and apply it by agreement without favor 
to all international situations of foreign fliers causing local damage to per- 
sons and property on the ground beneath. The Rome-Taormina Convention 
does this. If adopted, every airplane crash case causing damage on the 
ground will be easily classified into one of two kinds, from the legal point of 
view. If the aviator is a local party, the case will be judged by the local law 
of the country. If the aviator is a foreign party, it will be judged by the 
Rome-Taormina Convention. The many present varieties of law will become 
just two for any one spot: local or “Rome.” 

The Rome-Taormina system is this: 
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(a) The party damaged always gets a judgment for his actual dam- 
age up to a certain sum, without proving fault or negligence (like a 
workman injured while employed). The certain maximum sum payable 
regardless of fault in today’s dollars for small airplanes is $16,500. The 
amount will go up and down with the current value of money, by refer- 
ence to the standard French franc of 1928. 

(b) If the party damaged proves negligence, the maximum limit is 
tripled; that is, a small airplane will have to pay damages up to $49,500. 

(c) If the party damaged proves intention to do the damage, the lia- 
bility is unlimited. 

For middle-sized airplanes, the limit is larger in today’s dollars, $39,- 
500 normal and $118,500 for negligence. 

For very large airplanes, the limit is still larger: in today’s dollars, 
namely $39,500 plus $6.50 per kilo over 6,000 kilos ($3.25 per lb, over 13,- 
200 Ibs.), but not to exceed $400,000 and up to $1,200,000 for negligence. 


These limits mean that the general run of ordinary damages will be paid 
in full, and that the rare large catastrophe hazard will be limited. 

The third problem is how to obtain payment of a judgment when the 
defendant—the foreign aviator or his employer—has no assets in the country 
wherein he caused the damage. In ordinary lawsuits that is often arranged 
by agreements for the enforcing of foreign judgments; where such agree- 
ments are lacking, it is well known that there are great legal difficulties. The 
Rome-Taormina Convention would arrange internationally for the special 
enforcement of air-crash judgments. Article 15. 

The fourth problem is how to obtain payment from a liability insurance 
company in which the aviator may have been insured. In many countries, 
the local law now provides that a liability (or casualty) insurance company 
may be sued directly by the damaged person if the defendant-assured fails to 
pay a judgment. The Rome-Taormina Convention arranges, internationally, 
for the similar remedy against the foreign insurance company or under- 
writer of the liability risk. Article 12(2). It regulates the defenses permit- 
ted to an insurer. Article 12. 

The fifth problem is how to compel or regulate insurance or security cov- 
erage if a nation decides to require it. Article 11 covers this. 

The Convention should be good for the general public because (a) it 
makes it possible to bring the foreigner into court at the scene of the crash, 
where the plaintiff has his witnesses; and is usually at or near his home; (b) 
it reduces the conflicts of possible laws at any one spot to two—the local rule 
for local parties, the international rule for internationally-different or di- 
verse parties; (c) it makes the judgment collectible abroad where the 
defendant is at home or has his assets; and (d) it makes it possible to re- 
cover from the foreign aviator’s foreign liability insurance company. 

The Convention should also be good for the aviators, because it will stand- 
ardize, in one international rule, their present exposure to the endlessly 
shifting series of rules of law as they pass from one country to the next. It 
will also be convenient to recognize the aviator’s insurance policy arranged 
at home, wherever he goes across the world; for few things can be more ham- 
pering than to require a chain of different insurance policies to be arranged 
in advance whenever a flight is made across boundaries. 


EXAMINATION OF THE ROME-TAORMINA TEXT IN THE LIGHT OF THE 
ARGUMENT 


First: How to sue the out-of-state airman. Article 15 attempts this, 
but so vaguely or politely that there is no assurance that the 80-odd nations 
which are expected to ratify can actually put into effect an understandable, 
workable system. Mr. Wilberforce’s alternate Article 15 (Ex. C) comes 
much nearer being a workable system, but it too is not exact enough. The 
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steps and details have to be spelled out in words of one syllable that will, 
when translated into twenty languages, mean substantially the same thing 
and result in procedure which will conform to a recognizable standard. 

Second: The standardized rule of law for the case of the local plaintiff 
against the foreign airman. Chap. I, Articles 1 to 7, and Chapter II, Articles 
8 to 10, spell this out pretty well. In my opinion it is adroit and sound pub- 
lic policy to offer three steps of liability: 1. absolute (regardless of fault) 
limited to a relatively small sum, which will take care of the great mass of 
cases; 2. proved negligence (fault alleged and proved) limited to triple the 
“absolute” figures; and 3. intentional harm—shooting, bombing, poison-dust- 
ing, etc..—unlimited in amount. Subject to detail comment, these points are 
well done. 

Third: How to get a foreign “crash-damage” judgment paid. Article 
15(1) and (2) and (4) attempt this. It seems to me that they fall far short 
of a clear and understandable statement on which litigants and judges and 
sheriffs can rely in handling actual cases. 


Fourth: How to reach a foreign liability underwriter or security fur- 
nished in a foreign place. Article 15(1) and (2) touch on this, but only in a 
generalized, vague sort of way which raises numerous practical questions, 
left unanswered. 

Fifth: How to handle required insurance or security coverage. Articles 
11 and 12 were regarded as satisfactory at the Brussels Conference in 1938, 
and appear to be equally so today. 


The Convention in General 


In fact today in most of the places in the world where the “catastrophe 
hazard” exists, the local law is that liability is (by one route or another) 
absolute, the measure of damages is unlimited, and there is no sure means 
for suing the foreign defendant except by pursuing him into his homeland 
which may be distant, causing prohibitive costs and expenses for the produc- 
tion of testimony. The large group of damaged persons must today expect to 
be forced to migrate to the place where the single defendant is at home. 

The Rome-Taormina text does not much change the absolute liability sit- 
uation. Its great changes are in limiting liability and in making the defend- 
ant get-at-able at the place of the accident. The real “quid pro quo” of this 
Convention is that the defendant (usually a single party) will appear at the 
scene of the crash, and face the plaintiffs (who may be a very large group) 
and in exchange will get the benefit of limited liability. 

The draftsmen have devoted great care to the absolute liability chapter 
and to the limited liability chapters. But they have not yet devoted the same 
care to the chapters about the suability of the defendant, the enforcement of 
the judgment against him, and the responsibility of his insurance or security 
scheme. 

Consequently the quid pro quo is not in balance, and the Convention as a 
whole is not yet in satisfactory form. It cannot in its present form be de- 
fended as a fair deal all around. The idea is a fair deal, but its expression in 
detail is not; it does not in plain words and workable detail develop the neces- 
sary mechanism for the lawsuit, the enforceable judgment, and the insurance 
or security response. 


The Laws Now Existing 


The owner and/or operator is today substantially “absolutely” liable 
without any limit in the domestic USA jurisdictions and in most of the world 
that is “foreign” to us where large cities and dense populations present “dis- 
aster hazards.” 





204 JOURNAL OF AIR LAW AND COMMERCE 


USA—Federal. There is no federal statute about surface damage by 
aircraft. 

USA—State. We have 53 state, territory and district law situations. 23 
States have the 1922 Uniform Act, sec. 5 which declares absolute liability 
(unless there is contributory negligence). 

Arizona Delaware Georgia Hawaii 
Idaho* Indiana Maryland Michigan 
Minnesota Missouri Montana Nevada 
New Jersey No. Carolina No, Dakota So. Dakotat 
Pennsylvania* Rhode Island So. Carolina Wisconsin 
Tennessee Utah Vermont 


* Repealed. 

+ Modified, 1949. 
In the other 30 states and territories, there is absolute liability for trespass: 
Canney V. Rochester (1911), 76 N. Hamp. 603, 79 Atl. 517, 1928 USAvR 105; 
Rochester Gas v. Dunlop, 148 Misc. 849, 266 NYS 469, 1938 USAvR 511. 
And when there is no trespass, there is tort liability which is extremely diffi- 
cult to escape: Sollak v. State (N. Y. Ct. Cl. 1927), 1927 USAvR 42. US., 
Canadian and British cases are collected in the USAvR Digests, 1944, 1948, 
1949, under the title “Land Damage.” British law is discussed by Beaumont 
& Shawcross, sec. 384-396. French law and various other laws are dis- 
cussed by Lemoine, Droit Aerien, sec. 876-924. 


The possible scope of the “disaster hazard” has lately been demonstrated 
by the Texas City fire and explosions, the Long Island Railroad collision, the 
loss of the Morro Castle, the Senior-Henderson convoy collision ($23,000,- 
000), the Port Chicago explosion (300 lives), the Brest ship explosion, etc. 

The value of a treaty as stating a clear rule is well put by a recent writer: 


“Why is it that the judicial mind gives priority to certain sources of law 
in preference to others? For obvious psychological reasons, the judge will 
give preference to the sources of law which is easiest to prove. Treaties 
are, as a rule, more specific than custom; again, custom rules are more 
specific than most of the general principles of law.” (Internat. Law Q., 
vol. 1, p. 256 (1947)). 


DETAILED EXAMINATION OF THE ROME-TAORMINA TEXT 


Examination is aided by equipping each provision with a caption. I have 
suggested a caption for each provision. Assembling these, it is easier to see 
where the actual texts adequately express the desired idea, and where the 


texts are weak. 


The Title. This says too much. It conveys the thought that the authors 
intend to reform domestic law as well as to state a text for private interna- 
tional law. Needless questions will be avoided by phrasing the title more 
accurately: Convention on Damage Caused by Foreign Aircraft in Flight to 
Persons and Property on the Surface. 


Exclusions are already stated in Articles 18, 19, 20. All exclusions should be 
assembled in one place :—passengers, cargo, employees, government servants, 
etc. “Third parties” is legal-insurance jargon and the phrase should be 
avoided. 


Article 1(1). Absolute Liability (limited by Articles 8 and 9). 

It is noticeable that “damage” is not classified. It could be classified as 
“on-airport” and “off-airport.” Do we really mean that a burned hangar on 
an airport shall rank equally with a burned home, factory, store, off an air- 
port? Do we mean that the gasoline truck driver on the airport ranks 
equally with the mother and child in their home? Many will criticize this. 
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Examples: The Love Field accident.—An incoming plane descending too soon 
hit buildings, first off the airport, then on it. Numerous take-off accidents.— 
After a faulty take-off, doing some damage on the airport, the plane comes 
down a mile or two away among ordinary houses. 


A general opinion is that landowners and tenants who place buildings and 
equipment on airports—and underwriters who insure them—consciously 
elect a risk greater, and different in kind from those whose property is lo- 
cated in an ordinary community. Such risk classifications by underwriters 
are not unusual. 

Another common opinion is that persons who go on airport properties or 
take employment there voluntarily expose themselves to crash hazards which 
for persons in other places are involuntary. Examples: Birckhead v. Sam- 
mon, 171 Md. 178, 189 Atl. 265, 1987 USAvR 11, an incoming plane hit a 
person on the airport. The accident in Seattle where an accelerating plane 
ran off the runway into an airport building, and passed beyond into a dwell- 
ing house in the town. As the Rome-Taormina text stands, the hangar 
owner and people in the hangar or on the airport share equally with the 
dwelling house owner and the people asleep in their beds there or walking in 
the street. Is this persuasive? Birckhead v. Sammon takes the other view. 


“Damage caused” opens a wide prospect of variation. Are any limits on 
causation intended? Or do we let each judge work out causation for him- 
self? The text should furnish a definition of “damage caused.” The text 
should cut off causation at some point—indirect damage—consequential, loss 
of profits damage, serial damages, damages different in time—there are 
numerous reasonable stopping places in the chain of causation. Examples: If 
an airplane falls on a warehouse or store this does not guarantee that the 
lost goods would all have been sold at a profit. After a release of crop dust- 
ing material, the dust plus a dry spell or some other fact or human act or 
failure to act may cause animals to die, crops to fail, etc., long afterwards. 


Article 1(2). Definition of Flight. 
This accords with insurance policy language and is I believe proper. 


Article 2(1). Party Liable. 
This merely states the name: the operator. 


Article 2(2). Operator Defined. 

Here is great confusion. The worse is confusing the single human being 
who personally pilots his own or rented plane with the corporation, associa- 
tion, or other human or business group which, through agents, servants, em- 
ployees plays some part in the ultimate fact that the plane is in flight. The 
solo human being is an easy case. For the other, the Taormina triple test is 
too complicated. A single test is enough, namely:—who employs the navi- 
gating personnel?—Who hires, pays and fires them? This is an easy and 
universal test. It is the accepted test for ship operations. It was clearly laid 
down again very recently for us by the U.S. Supreme Court in Fink v. Shep- 
ard, 337 U.S. 810, 1949 AMC 1045; Cosmopolitan v. McAllister, 337 U.S. 783, 
1949 AMC 1031; Weade v. Dichman, 337 U.S. —, 1949 AMC 1050. 


A suitable test would be: 


“The term operator shall mean: 

(a) any individual who personally 
i. uses it for his own purposes (account), 
ii. and navigates it in flight. 

(b) any individual who or association, corporation, society or other 
group of individuals which hires and pays the navigating personnel.” 


Such a test excludes the hired pilot engaged on his employer’s business. 
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Article 2(8). Registered Owner as Operator—Impleader. 

The words “joined in the proceedings” imply the existence of a proce- 
dural right to implead. We all know states where joint-tortfeasors cannot be 
impleaded today. Connecticut, for instance. The treaty text should guaran- 
tee the registered owner the right to implead the alleged operator, the al- 
leged unlawful user, the alleged requisitioning authority. The Taormina 
text leaves this to chance. It should be definite. Chance is unjust. 


Article 3. Uncontrollable Acts of Strangers. 

Sentences (1) and (2) are expressed in different grammar. There is no 
reason for this; both should be cast in the same grammatical form. Other- 
wise astute counsel will try to find differences. Example of uncontrollable 
act: U.S. v. Cordova, — F. Supp. —, 1950 USAvR 1 (E. D. N. Y.). Two 
passengers with a bottle of rum got to fighting; the other 45 passengers fled 
to the tail section, putting the plane off trim. Their flight and shift in center 
of gravity clearly did have a “connection with the operation of the aircraft,” 
which shows that this is not the right phrase. 

“Intentionally” is a very limiting word. Examples: Cordova and his 
fellow fighter did not intend to put the plane off trim; but they did cause that 
result. In Allen v. Chanute, 1949 USAvR 29, two passengers negligently 
started a fire with their cigarettes; they did not “intend” that result. 

“On board” is a very limiting phrase. Example: In Quebec a non-passen- 
ger has just been convicted for placing a bomb in a plane. He was not on 
board; but his wife was, and he killed her by this method. Do the Taormina 
draftsmen mean that the plane owner must pay for ground damage caused by 
that crash? Pot-shots at planes are not uncommon; if one causes a crash, is 
it intended that the plane operator is absolutely liable? If anyone has de- 
fended the absolute liability rule in cases like these, I have not yet read it. 


Article 3(2). Requisition—War—Civil Disturbance—Relieving Operator 
from Liability. 

There are several ideas here; they should be sorted out and stated sepa- 
rately. 

Requisition may be civil or military, orderly or disorderly. An ancient 
well-known phrase of similar meaning is “restraint of princes and govern- 
ments.” Civil disturbance is an entirely different concept from requisition. 

Examples: Orderly requisitions: U.S. requisition of idle foreign vessels 
in 1941, British and French nationalization of aviation, and of other indus- 
tries. 

Less orderly requisitions: Acts of the Spanish Republican government in 
defending Barcelona in 1937, which resulted in a body of insurance litigation 
in several countries, mostly in London; present actions in Red and National- 
ist China; some airplanes seem to have been “requisitioned” while in flight 
by armed passengers or crewmen. Civil disturbances: Shots at planes in the 
Greek border wars. 


Article 4. Contributory Negligence or Act of the Plaintiff. 

The defense should be extended to negligence, etc., “of the person or 
agents, servants or employees of the person who has suffered damage.” This 
would cover corporations, and groups of persons acting in concert. EHxam- 
ples: An employee gives a wrong signal and the pilot puts the plane down in 
the wrong place or manner, damaging the employer’s property. A plane 
drops a can of dusting powder. An employee opens it and the employer’s 
bees are killed; his cattle sicken, etc. Query: Suppose the negligence of one 
man on the ground contributes to a crash in which the innocent persons are 
damaged? 
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Article 5. Air Collision Causing Surface Damage. 
I am content to let the rest of collision liability wait for another time, and 
do not object to this much being stated here. 


Article 6(1). Unauthorized Use. 

“Damage to which this convention applies” seems an argumentative 
phrase. Why not say directly: “damage to persons and property on the sur- 
face to which this Convention applies”? 

There is a powerful argument for requiring airplanes to be more closely 
watched and locked up than automobiles or motorboats. A silly drunk in a 
plane is much more terrifying than one in a car or a boat, although the latter 
are bad enough. 

It has been suggested to me that Article 6(1) and Article 2(2) and Arti- 
cle 6(2) do not fit and leave a gap through which the unauthorized user may 
escape. 


Article 6(1) provides that the unauthorized user shall be liable in all 
cases in which liability would have attached to the operator. 


But Article 2(2) provides that an operator is a person in lawful posses- 
sion. When the unauthorized user takes the plane, the operator loses lawful 
possession and so gets off the hook; so the unauthorized user gets off the 
hook with him. 


Also Article 6(2) lets the operator off the hook if he took proper meas- 
ures or could not take them; so the unauthorized user is let off the hook 
whenever he snitches the plane despite the operator’s proper measures. 

The draftsman’s thought was to be kind to the innocent unauthorized 
user—the man who innocently uses the wrong plane in the park of planes. 
This thought might be worked out in another way, as: a flat declaration that 
unauthorized users are always liable without limit and always subject to suit 
at the place of damage according to the mechanism of Article 15, pro- 
vided that they may attempt to prove that the unauthorized used was inno- 
cent and if successful may enjoy the triple-limit of liability. 


Article 6(2). Unauthorized Use—Owner/Operator’s Duty to Prevent. 


The law for airplanes should not favor the owner-operator more than it 
favors the owner of a motor truck or bus. Example: The New York Vehicle 
and Traffic provides: 


§59 Every owner of a motor vehicle or motor cycle operated upon a pub- 
lic highway shall be liable and responsible for death or injuries to 
person or property resulting from negligence in the operation of 
such motor vehicle or motor cycle, in the business of such owner or 
otherwise, by any person legally using or operating the same with 
the permission, express or implied, of such owner. All bonds exe- 
cuted by or policies of insurance issued to the owner of a motor 
vehicle or motor cycle shall contain a provision for indemnity or 
security against the liability and responsibility provided in this sec- 
tion; but this provision shall not be construed as requiring that such 
a policy include insurance against any liability of the insured, being 
an individual, for death of or injuries to his or her spouse or for 
injuries to property of his or her spouse. If a motor vehicle or 
motor cycle be sold under a contract of conditional sale whereby the 
title to such motor vehicle or motor cycle remains in the vendor such 
vendor or his assignee shall not be deemed an owner within the pro- 
visions of this section, but the vendee, or his assignee shall be deemed 
such owner notwithstanding the terms of such contract, until the 
vendor or his assignee shall retake possession of such motor vehicle 
or motor cycle. A chattel mortgagee, conditional vendor, or an en- 
truster as defined by section fifty-one of the personal property law, 
of motor vehicle or motor cycle out of possession shall not be deemed 
an owner within the provisions of this section.” 
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See Elfeld v. Burkham Auto Renting Co., 299 N. Y. 336 (1949). Elfeld 
was killed in a skidding accident; the tires were worn smooth and the steer- 
ing wheel had 12 inches of play. Burkham Renting Co. was the registered 
owner. Cherry Bakeries rented it from Burkham, and allegedly “operated 
and controlled” it. Pechter Baking Co. was actually using the truck, and em- 
ployed Elfeld as a salesman. Burkham impleaded Pechter as a third party 
defendant, claiming that Pechter “maintained, operated and controlled” the 
truck, and that Pechter’s active negligence caused the accident. The New 
York Court of Appeals said (299 N. Y. 346): 


“the negligent act having been committed by Pechter, a legal user of the 
truck, its registered owner Burkham can be held liable under section 50 
of the Vehicle & Traffic Law.” 


Consequently Burkham could implead Pechter—196 Misc. 446. 


The court held that the registered owner of a bakery truck cannot deny 
prima facie proof of ownership and is liable for the negligent upkeep and 
negligent operation of the truck by a bakery to which it was leased and which 
was “legally using’’ it. 


We cannot expect the American public to be kinder to the registered 
owner of an airplane than to a motor car owner in the same situation. 


In this connection, we may consider that South Dakota in 1949 amended 
its (1922) Uniform State Act, section 5 to read as follows: 


“2.0305 DAMAGE ON LAND. The owner and the pilot, or either of 
them, of every aircraft which is operated over lands or water of this state 
shall be liable for injuries or damage to persons or property on land or 
water beneath, caused by the ascent, descent, or flight of the aircraft, or 
the dropping or falling of any object therefrom in accordance with the 
rules of law applicable to torts in this state. 

As used in this section, OWNER shall include a person having full 
title to aircraft and operating it through servants, and shall also include 
a bona fide LESSEE or BAILEE of such aircraft, whether gratuitously 
or for hire; but ‘owner,’ as used in this section, SHALL NOT INCLUDE 
a bona fide BAILOR or LESSOR of such aircraft, whether gratuitously 
or for hire, or a MORTGAGEE, CONDITIONAL "SELLER, TRUSTEE 
FOR CREDITORS of such aircraft or OTHER PERSON HAVING A 
SECURITY TITLE ONLY, nor shall the owner of such aircraft be liable 
when the pilot thereof is in possession thereof as a result of THEFT 
or FELONIOUS CONVERSION. 

The person in whose name an aircraft is registered with the United 
States Department of Commerce or the Aeronautics Commission of this 
state shall be PRIMA FACIE the owner of such aircraft within the 
meaning of this section.” 


The decision in King v. U.S., 178 F. 2d 320, 1950 USAvR 50, must be con- 
sidered. We may suppose that it represents official U.S. Government thought 
at this time. The Attorney-General argued that an airplane owner is not 
liable for a burned house when his drunken pilot takes the plane up on a 
frolic of his own. The District Court and the 5th Circuit Court of Appeals 
have agreed. To achieve this result, the U.S. Attorneys had to persuade the 
courts that the Colonel’s affidavit that neither he, nor his officer on duty, nor 
his M.P.’s knew that the cadet was going to the hangar and taking the plane 
out at midnight was sufficient to dismiss the complaints of the owners of the 
burned houses. So they never reached the questions of whether the officers 
and the M.P.’s were attentive to their duty. It was enough that they did not 
know. The court did not ask why they did not know. If such laxity is 
believable and excusable at an Army Post, no stricter rule could be set up for 
civilians. 
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Article 7. Recourse—Remedy Over. 

Many texts on this topic include the safeguarding phrase that no damage 
should be recompensed more than once, and that no party should be held to 
pay the same damage more than once. 


Article 8. Normal or Single Limit of Liability. 

The maxima for the three classes of aircraft, namely: $16,000, $40,000, 
and $400,000, seem adequate for payment of all ordinary run-of-the-mill 
cases in full. 


Article 9(1). Triple Limit of Liability When Negligence Proved. 

This seems a sound arrangement. Of course any escape-clause from the 
normal single limit means that there will be arguments and lawsuits when- 
ever the damage exceeds the single limit. Looking at some recent examples, 
such litigation does not seem to threaten too much difficulty. Examples: The 
Northwest Minneapolis accident. Assuming that the damages exceeded 
$400,000 (which is most unlikely), was it negligent to be aloft in that gale 
and snow storm? Was it negligent to miss landing somehow the first time, 
so as to require a circle for a second try? Love Field accident. Was it neg- 
ligent to come in so low on 3 motors that the failure of one more motor 
caused the plane to drop too quickly? Seattle-Yale accident. Was it negli- 
gent to attempt the take-off? 


Article 9. No Limit When Deliberate Intent Proved. 

This is sound. Examples: Crop dusting is always deliberate. Dropping 
leaflets on the Capitol is deliberate. Bombing, shooting, strafing are deliber- 
ate. Hunting from aircraft is deliberate. Flying too close to another plane 
may be deliberate; it may be merely negligent, or accidental. It may be a 


statutory fault. Query: Suppose a man in Plane A deliberately causes the 
crash of Plane B, and Plane B causes the surface damage. There is the re- 
cent case of the gay sport who dived on a training plane, frightening the 
woman student into a freeze on the controls. A’s intent was deliberate 
enough. Does this text reach him? 


Article 9(3). No Limit for Unauthorized Person Who Cannot Prove That 
He Took the Plane in Good Faith. 

This seems proper. But the male fide unauthorized person is usually a 
pauper, and frequently dies in the crash, so it does not mean much. Exzam- 
ples: The cadet who burned up the King and other houses, had he lived, prob- 
ably could not have shown good faith. 


Article 10. Allocation of the Limited Recovery. 
(1) Life only or property only—Pro Rata among Claimants. 
This seems obvious. 
(2) Both Life and Property Claims—Life Preferred as to Half the 
Fund,—Both share the other Half Pro Rata. 
This is as fair a method of division as any. Property claims on the whole 
are insured, and subrogation recoveries, while a genuine source of income 


for insurers, are somewhat in the nature of windfalls. I would not argue 
about this. 


Article 11. Insurance of Crash Risk of Foreign Aircraft. 


(1) Any State may require foreign aircraft to be insured. 

(2) Insurance in the Registry State will be accepted abroad. 
(8) Optional security may be furnished. 

(4) Method of proof of insurance or security. 

(5) Insurance requirements reported to ICAO. 





210 JOURNAL OF AIR LAW AND COMMERCE 


These are Brussels Protocol provisions, and are as suitable here as they 
were there. 


Article 12(1). Defenses Available to Insurers. 

These are Brussels Protocol provisions, and are suitable, in this text as 
they were in that. Query: In view of the world events since 1938, are the 
underwriters still satisfied with the phrases “armed conflict or civil disturb- 
ances”? The many decisions since 1938 might usefully be reviewed. 


Article 12(2). Subrogation. Third Party Suits Against Insurers. 
Two separate ideas are mixed together here. They shouid be separately 
stated. They have nothing in common. 


Article 18. Security. 


(1) As Substitute for Insurance. 
(2) Fleet Security. 


No comment. 


Article 14. Preference of Claims Presented Within 6 Months. 

This seems unfair. Article 16 allows a year for suit—sometimes two 
years. Why then prefer the race horses? The quick claimants will be the 
living, and perhaps those who are insured, and so organized for action. The 
slow ones will be the dead and the uninsured. This preference can be a de- 
vice to enable quick operators to run off with the major part of the limitation 
funds. 

Delay in making claims is inevitable, especially in death cases. It takes 
time tv prove a Will, to collect consents and waivers, to give statutory no- 
tices, to get an Executor qualified or an Administrator appointed. Heirs do 
not sit in handy circles around the offices of the Surrogate. 


The mere fact that airplanes go faster does not speed up the subsequent 
normal apparatus for recovering from the shock of an accident and starting 
the business going of assembling claims, getting authority to present claims. 
After a major accident it is perfectly common to have victims in a coma or 
swathed in bandages for weeks and months, unable to think or to sign their 
names or to do any reasonable act. 


Article 15. Actions. 


This is the real heart of the Convention, and at this point the text falls 
down and is a mere index of ideas. 


(1) Sentence 1. Who may be sued. Operator, Estate, Insurer. 


The insurer part should be sorted out, and separately stated. The insur- 
er’s consent to appear could be a condition of the acceptability of the insur- 
ance. 


(2) Sentence 2. Jurisdiction at Place of Damage. Personal Jurisdic- 
tion over the Operator, how deemed obtained. 


This is too sketchy for discussion. It is just a pair of captions. A sys- 
tem must be described in words of one syllable that can be translated into all 
languages and understood by all judicial officers. 


(2) Notice to the operator, Estate, Insurer and Others. 


This is also merely a caption. It does not prescribe a routine which any 
judge, clerk, sheriff, plaintiff or defendant can follow. It is just some arrows 
thrown into the air of differing legal systems. The phrase “and other per- 
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sons interested” is a mystery. Who can these be? The text does not men- 
tion “other persons” anywhere else; they are not defined or even hinted at. 


(3) Bringing all Claims into One Court. 


This is merely an incomplete idea. It does not require anything to be 
done. It does not outline or prescribe a routine which litigants can invoke 
and which judicial officers can follow. 


(4) Full Faith and Credit Given to Judgments. 


This is a sound principle, but it is not acceptable until the basis of juris- 
diction, notice, defendant’s access to the court, concourse of claims are clearly 
set forth in language that carries conviction of sound and due process to 
judicial officers. 


(5) Suits Against Unauthorized Operators of Aircraft. 
The same comments apply as for authorized operators. 


Article 16. Time for Suit. 

The drafting seems needlessly involved. A great many international con- 
ventions allow two years—the Salvage Convention, the Collision Liability 
Convention, the Warsaw Convention. One year is very short; two years are 
more just. 


Article 17. Inclusions—Foreign Aircraft. 
This article justifies the revised Title which I advocate. 


Article 18. Exclusions—Other Aircraft and Their Contents. 
Nocomment. This topic awaits a Collision Liability Convention. 


Article 19. Exclusions—Passengers, Cargo, Employees. 

Query: Are these excluded only when inside airplanes? Or are they ex- 
cluded wherever they are—on an airport, in a waiting room, in a bus or 
truck, in a hotel or warehouse? 


Article 20. Exclusion—Military, Customs, Police. 

These are remnants of sovereign immunity. If a Customs airplane pene- 
trates a foreign country and damages persons and property on the ground, 
I can imagine no reason why immunity should be claimed. The same applies 
to military and police. They belong properly inside their national airspaces. 
If they fly abroad, it is an exceptional privilege, and should not give a sover- 
eign immunity as to hurting people and damaging property. 


Article 21(1). Undertaking to Make Necessary Rules, Enact Statutes, ete. 

This hints that the Convention may not be self-enforcing, and that signa- 
tures and ratifications and adherences wil! be meaningless until legislation is 
also enacted. 


Article 21(2). Notice of Rules, Statutes, etc., to ICAO. 
This is routine. 
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RECOGNITION OF FOREIGN JUDGMENTS UNDER ARTICLE 15 OF 
PROPOSED REVISION OF ROME CONVENTION 


COMMENT BY JOHN C. COOPER * 


RTICLE 15 of the proposed revision of the Rome third party liability 
convention approved by the ICAO Legal Committee at its Fifth Ses- 
sion in January ! presents basic international political and legal difficulties. 
This article provides in substance that actions under the convention must be 
brought against the operator before the court of the place where the surface 
damage was caused; that the operator is deemed to have submitted himself 
to the jurisdiction of this court by the mere fact of the aircraft having flown 
into the airspace of the court’s territorial jurisdiction; that each contracting 
State should take all necessary measures to ensure that notification of the 
proceedings is given to the operator; and that where final judgment is pro- 
nounced by a competent court in accordance with the convention, in the pres- 
ence of the parties or in default of appearance, “‘on which execution can be 
issued according to the law applied by the court,” execution shall be issued in 
each of the other contracting States upon presentation of a copy of the judg- 
ment. 


Articles 8 and 9 of the revision provide for limitation of the operator’s 
liability. Article 10 provides for the proportionate settling of claims when 
they exceed in the aggregate these limits. It is obvious that limitation of 
liability will be actually ineffective unless protected by adquate legal machin- 
ery in the convention so that the aggregate judgments obtained against the 
operator, resulting from a single accident, do not exceed such limits. 


Article 15 was drafted with the apparent object of accomplishing this 
purpose. The primary consideration is the requirement of a single forum. 
If suits can be brought in more than one jurisdiction, limitation of liability 
might become ineffective since no adequate means would exist for proper dis- 
tribution of the amounts covered by the limitation. The forum where the 
damage occurred was selected in the draft on the apparent ground that wit- 
nesses would be more readily available there. But as the principal assets of 
the operator would probably be elsewhere, it was thought necessary to insert 
provisions to include what was hoped would be a uniform and readily useable 
procedure so that persons obtaining a judgment in the State where the dam- 
age was caused could enforce collection of that judgment in whatever con- 
tracting State the operator might have assets. 


The first difficulty caused by Article 15 arises from the serious questions 
of international public policy inherent in any attempt to agree on a multilat- 
eral convention providing for general recognition and enforcement of for- 
eign judgments. Such a convention would, in effect, mean that any ratify- 
ing State thereby gives full faith and credit to the judicial processes of 
every other State then in being, or thereafter created, which might become 
a party to the convention. Historically no precedent exists for such a con- 
vention.? 





* Member, Institute for Advanced Study, Princeton, New Jersey. The opin- 
ions expressed in this article represent the personal views of the author and not 
those of any organization or committee with which he is associated. 

1 For Text of Proposed Convention see page...., supra. 

2 The Convention cencerning the Recognition and Enforcement of Judgments, 
signed at Copenhagen, March 16, 1932 between Denmark, Finland, Norway and 
Sweden [6 Hudson, International Legislation, p. 6] and the Convention concerning 
the Reciprocal Recognition and Enforcement of Judgments in Civil Matters, 
signed at Kaunas, November 14, 1935 [7 Hudson, p. 206] between Latvia, Estonia, 
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Some of the political difficulties have been thus stated by Wolff: 


“It is hardly necessary to stress the advantages to international rela- 
tions resulting from the recognition of foreign judgments; if all judg- 
ments could be recognized everywhere this would give stability to indi- 
vidual relationships all over the world. ... The dangers to which so 
sweeping a simplification would lead are as manifest as its advantages. 
A judge would produce international effects such as no legislator could 
ever contemplate. Furthermore, it is not advisable to trust every court in 
the world to administer justice irreproachably. . . . even where there 
is no danger of any kind of corruption of courts, differences between two 
countries in their fundamental attitude to questions of morality or pub- 
lic policy must often make the recognition of some individual judgments 
seem undesirable. Finally, general recognition might result in grave 
injustice where the same relationship was regarded differently by the 
courts of two countries.3 


The language as to recognition of foreign judgments contained in para- 
graph 4 of Article 15 of the proposed revision is very evidently copied almost 
verbatim from Article 55 of the Convention on the Transport of Goods by 
Rail signed at Berne, October 23, 1924.4 The same language appears in the 
corresponding section of the Convention on the Transport of Passengers and 
Luggage by Rail, also signed at Berne, October 23, 1924.5 But these con- 
ventions are not precedents which can properly be used as the basis for a 
world-wide multilateral convention on recognition of foreign judgments. 
Their subject matter, dealing with the interchange of goods and passengers 
by rail, necessarily limited their application to adjacent continental Euro- 
pean States in which judicial systems and procedures were at least reason- 
ably similar. Also, each convention contained in Article 59 careful provisions 
under which States not signatory to the convention and desiring to accede 
thereto must apply to the Swiss Government. The objection of two signatory 
States was sufficient to postpone consideration of the accession of a new 
State. When revision of these conventions was considered at a conference 
in 1933, the limitations on the admission of non-signatory States remained 
unchanged.® In other words, the Berne conventions are not, in practical 
effect, multilateral conventions open to signature and adherence world-wide, 
and the provisions which they contain for recognition of foreign judgments 
do not demonstrate that the international political questions have been solved. 


The legal questions are as difficult as the political problems. Experts in 
international law have for years attempted, without success, to agree on a 
simple legal basis for a multilateral recognition of foreign judgments. The 
problem was considered in 1878 at the first session of the Institute of Inter- 
national Law;7 in 1883 by the Association for the Reform and Codification 
of International Law;® in 1921 by the International Law Association;® in 





and Lithuania are limited in their application to the signatory States and are 
not open for general adherence. The Convention for the Unification of Certain 
Rules relating to the Limitation of Liability of Owners of Seagoing Vessels, 
opened for signature at Brussels, August 25, 1924 [2 Hudson p. 1332] contains 
no provisions relating to enforcement of foreign judgments and apparently in 
—— 14 indicates that national procedures are not to be affected by the con- 
vention. 

a Private International Law, London, Oxford Univ. Press, 1945, Sec. 231, 
p. A 
477 League of Nations Treaty Series, p. 530; 2 Hudson, p. 1393. 
578 League of Nations Treaty Series, p. 17; 2 Hudson, p. 1468. 
66 Hudson, p. 527, p. 568. 
71 Annuaire, p. 96. 
810 Journal du droit international privé, p. 564. 
930 Report, 1922, Vol. 1, p. 354. 
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1923 again by the Institute of International Law,’ and also in 1924.1! The 
discussions in these learned organizations, and the resolutions which they 
adopted, illustrate some of the serious difficulties, including those involved 
in determining what factors affect the competence of the court rendering 
the judgment, the extent to which the procedure and other conditions of the 
authenticity of the judgment may be examined by the court from which 
execution is sought, and other similar problems. All of these discussions, 
for example, emphasized the inherent difficulties involved in recognizing in 
one State a judgment rendered by default in another State, particularly 
where the default follows service of process or citation other than in person 
on the defendant. 


In 1925 these problems were considered on an inter-governmental level 
at the Fifth Session of the Confernce on International Private Law held 
at The Hague. Prior to the conference a questionnaire was submitted covy- 
ering most of the basic problems, many of which are still unsettled. The 
first question asked the opinion of governments as to whether a multilateral 
convention should be concluded, or whether it was preferable to draft a 
model convention to be used as the basis for bilateral agreements between 
the several States.1* An examination of the replies indicates that the ma- 
jority of governments to which the questionnaire was addressed preferred 
the adoption of a model convention to be used as a basis for subsequent 
bilateral agreements. The French reply!* stated very firmly the views of 
that government as to the impracticability of a multilateral convention. It 
said, among other things, that the French Government “does not believe it 
possible to conclude collective treaties on these matters;” that “the system of 
bilateral agreements seems the only practical one because numerous points 
in the legislation of the States are too different;” and that “treaties of this 
nature may be concluded only between States having analogous legislation.” 
No more accurate and succinct statement of the basic difficulties involved 
has been drafted. 


At the conclusion of the Fifth Session of The Hague conference, a re- 
port and draft convention was prepared.1* The report makes very clear 
that the draft convention was submitted only as a basis for subsequent 
bilateral agreements because of the almost insuperable difficulties of pre- 
paring a satisfactory multilateral convention, and notes particularly!® that 
in any bilateral agreement common ground must be reached on the funda- 
mental question of what kind of citation to the defendant in the original 
litigation will be accepted as a basis for a valid judgment under which 
execution may be requested in the other State. Nothing in the proceedings 
at The Hague conference in 1925 indicates that the Berne conventions, signed 
the previous year by many of the same States, could be considered as prece- 
dents settling any of these international questions. 


The next effort on an intergovernmental level was the submission and 
partial acceptance of the “Bustamante Code” contained in the Convention 
on Private International Law submitted to the Pan American Conference 
in Havana in 1928.!° This Code cover almost every phase of private inter- 





10 30 Annuaire, p. 173. 

1131 Annuaire, p. 127. 

12 Conférence de La Haye de droit international privé, Documents relatifs 4 
la cinquiéme session ..., Hague, Nijhoff, 1926, p. 14. 

13 Ibid. p. 198 


14 Actes de la cinquiéme session, Hague, Nijhoff, 1926, pp. 182-193. 
15 Ibid. P 190 


164 Hu son, D. 2279. 
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national law, including articles on the competence of courts and the recogni- 
tion of foreign judgments. Articles 423-31 set out in detail principles and 
procedures as to such recognition. Among the carefully drafted conditions 
required for the recognition of a foreign judgment are the following: that 
the court rendering the judgment is competent; that the parties have been 
summoned for the trial “either personally or through their legal representa- 
tive;” and that the judgment does not conflict with the public policy or 
public laws of the country in which its execution is sought. The Bustamante 
Code is now in effect between certain Latin American countries whose legis- 
lative systems and judicial procedures are fairly closely related.17 

The limited application of the Berne conventions and of the Bustamante 
Code emphasizes the lack of international agreement on the basic legal 
questions involved in the recognition of foreign judgments. Any cursory 
examination of the standard works on private international law will illus- 
trate the wide areas of disagreement.1® 


Each State must, therefore, determine for itself how the very general 
and somewhat vague provisions of Article 15 of the proposed revision of 
the Rome Convention would affect its own laws, practices, and procedures. 


As to procedure, the provisions of paragraph 4 of Article 15 are most 
uncertain. It would appear that some summary procedure resembling “exe- 
quatur” is contemplated under which the requested execution will be issued 
on presentation in one State of an authenticated copy of the judgment en- 
tered in another State. But no indication is given as to whether or how 
the defendant may be heard before his assets are seized under the execution. 
This certainly modifies the practice even in those States where the procedure 
of “exequatur” is customarily used. All such States, in the absence of special 


treaty or other agreement, seem to give the defendant some chance to be 
heard, and France, and some others, permit the court, before enforcing the 
execution, to review even the merits of the proceedings in the foreign State, 
as well as to test the competence and jurisdiction of the judgment court.!9 


In those States, such as the United Kingdom, the United States, and some 
others, where the “exequatur” procedure has not been recognized, the pro- 
cedure contemplated by Article 15 will be revolutionary. In these States 
foreign judgments are ordinarily enforced only through a new proceeding 
commenced by the claimant against the defendant in which proceeding the 
foreign judgment is put in evidence as the basis of the claim. Article 15 is 
entirely silent as to how such States must implement the provisions of 





17 Bolivia, Brazil, Costa Rica, Cuba, Chile, Ecuador, El Salvador, Guatemala, 
Haiti, Honduras, Nicaragua, Panama, Peru, Dominican Republic, and Venezuela. 
19, 1940 at the Second South American Congress on Private International Law 
[8 Hudson, p, 472] (and apparently not yet in effect) covers in Articles 5-9 some 
of the subject matter also covered by the Bustamante Code. 

18 2 Beale, Treatise on the Conflict of Laws (N.Y. 1935), Chapter 10, Topic 
1, Title A & B, pp. 1363-1429, §429.1-450.21; Dicey, Conflict of Laws (5th Keith 
Ed. 1932) Chapter XVII, pp. 443-491; Westlake, Private International Law (6th 
Bentwich Ed. 1922) Chapter 17, pp. 379-403; 2 Wharton, Conflict of Laws (3rd 
Parmele Ed. 1905) Chapter 10, pp. 1393-1427. 

See also: Sperl, Ia Reconnaissance et l’exécution des judgements étrangers, 
Hague Académie de droit international, Recueil des cours, 1931-II., pp. 386-476; 
De Cock, Effets et exécution des judgements etrangers, Hague Académie de droit 
international, Recueil des cours, 1925-V, pp. 4385-5386; Note, Brit. Y. B. Int. L., 
1929, pp. 224-226. 

The most comprehensive general list of authorities will be found in the list of 
treatises and articles cited by Read, Recognition and Enforcement of Foreign 
Judgments, (Harvard, 1938) pp. 354-356. 

19 De Cock, supra, note 18 at 449-472. 
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Article 15 to make it effective. In the United States this presents an ex- 
tremely difficult problem due to the right of each of the States of the Union 
to regulate its own court procedure. A similar problem is presented under 
the federal structure of the Canadian Constitution where questions of pri- 
vate law are left entirely to the provinces. Also, those Latin American States 
which have accepted the Bustamante Code must examine with great care 
the provisions of Article 15 to determine its effect on their existing treaty 
obligations and accepted procedures. 


The effect of Article 15 on the force to be given to foreign judgments is 
even more important than its effect on various court procedures. The or- 
dinary rule generally seems to be that jurisdiction of the foreign court may 
be tested by the legal concepts applicable in the court where execution is 
sought and that it is not sufficient that the judgment State had assumed 
jurisdiction through its own court.*° In the United Kingdom the common 
law has usually been construed to mean that a foreign judgment is conclusive 
on the merits, but that the court to which application for execution is made 

The Treaty on International Procedural Law, Signed at Montevideo, March 
has a right to hear and examine such defenses as whether the judgment is 
tinged with fraud, or whether the defendant had actual and fair notice of the 
proceedings and a genuine opportunity to defend himself in the State where 
the judgment was rendered.”! In the United Kingdom a foreign judgment 
is generally treated as an enforceable obligation. 


In 1933 the United Kingdom (seeking to simplify its procedure) adopted 
the Foreign Judgments (Reciprocal Enforcement) Act.?* This Act applies 
to judgments of superior courts in foreign States provided that substantial 
reciprocity of treatment is assured. It may be put into effect as to particular 
foreign countries only by Order in Council. Under the Act foreign judg- 
ments may be registered in Great Britain, but before the judgment is en- 
forced, the judgment debtor may apply to have the registration set aside 
for such reasons, among others, as lack of jurisdiction of the original court, 
or that the judgment was obtained by fraud, or that enforcement of the 
judgment would be contrary to the public policy of the execution State,— 
thus giving the judgment debtor an opportunity to be heard in the execution 
State. The Act has been put into effect by two noteworthy treaties—one 
between the United Kingdom and France,?* and one between the United 
Kingdom and Belgium.”> These treaties indicate the great care which the 
States concerned have exercised in agreeing on even so comparatively simple 
a matter as a bilateral convention where no unknown methods of procedure 
must be guarded against. In the French treaty, for example, it is provided 
by Article 3, §1, (b) that execution will not issue if the original judgment 
was given by default and the judgment debtor satisfies the court applied to 
that the defendant in the proceedings before the original court did not 





20 Nussbaum, Jurisdiction and Foreign Judgments, 41 Col. L. Rev. 221, 223 
(1941) (authorities cited note 7). 

21 See, for example, the leading case of Buchanan v. Rucker, 9 East 192, 103 
Eng, Rep. 546 (K.B. 1808), in which Lord Ellenborough refused to recognize in 
England a judgment obtained in the Island of Tobago against the defendant not 
on the island nor represented there, service having been made according to the 
law of Tobago by posting of summons at the entrance of the court house. 

22 Russell v. Smyth (1842) 9 M. & W. 810, 819; Schibsby v. Westenholz 
(1870) L.R. 6 Q.B. 155, 5 R.C. 734. 

28 23 & 24 Geo. V, C. 13. 

24 House of Commons Sessional Papers, Vol. 28, 1935-36, (Treaty Series 
No. 18, 19386, Cmd. 52385). : 

25 House of Commons Sessional Papers, Vol. 29, 1936-87, (Treaty Series 
No. 31, 1986, Cmd. 5321). 
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actually acquire knowledge of the proceedings in sufficient time to act upon 
it, “whether or not such notice was served in accordance with the law of 
the country of the original court.” In other words, the court in which 
execution is sought has a right to test the fairness of the service of process 
in the court where judgment was rendered, even though such process fol- 
lowed literally the standard set by the law of the judgment court. On this 
important and perhaps decisive point, Article 15 (4) of the proposed revision 
of the Rome Convention is extremely uncertain and vague. Also, in many 
other ways it lacks the precision and clarity of the British treaties and 
statute, and doubt certainly exists as to how it would fit into present 
British procedure. 


The problem in the United States is even more difficult. While the United 
States was represented at the Havana conference in 1928, it did not accept 
the Bustamante Code. As the United States Delegation then stated, it was 
unable to do so “in view of the Constitution of the United States of America, 
the relations of the States members of the Union and the powers and func- 
tions of the Federal Government.” 2® These difficulties are as present today 
as they were in 1928. 


The courts of the United States are governed by the common law rules 
applicable in the absence of statute or treaty on the subject. In the leading 
case of Hilton v. Guyot,?* the U.S. Supreme Court, speaking through 
Mr. Justice Gray, said: 


“In view of all the authorities upon the subject, and of the trend of 
judicial opinion in this country and in England, following the lead of 
Kent and Story, who are satisfied that, where there has been opportunity 
for a full and fair trial abroad before a court of competent jurisdiction, 
conducting the trial upon regular proceedings, after due citation or vol- 
untary appearance of the defendant, and under a system of jurisprudence 
likely to secure an impartial administration of justice between the citi- 
zens of its own country and those of other countries, and there is nothing 
to show either prejudice in the court, or in the system of laws under 
which it was sitting, or fraud in procuring the judgment, or any other 
special reason why the comity of this nation should not allow it full 
effect, the merits of the case should not, in an action brought in this 
country upon the judgment, be tried afresh, as on a new trial or an 
appeal, upon the mere assertion of the party that the judgment was 
erroneous in law or in fact.”?8 


But even under these conditions, recognition was originally allowable only 
when reciprocal treatment is granted by the foreign judgment State to 
judgments rendered in United States courts. On this point Mr. Justice 
Gray said: 


“The reasonable, if not the necessary, conclusion appears to us to be 
that judgments rendered in France, or in any other foreign country, by 
the laws of which our own judgments are reviewable upon the merits, are 
not entitled to full credit and conclusive effect when sued upon in this 
—_ are prima facie evidence only of the justice of the plaintiff’s 
claim. 


Whether reciprocity is still as fundamental a part of the United States 
rule as suggested in Hilton v. Guyot may now be open to question.°® But it 
cannot be denied that courts in the United States have reserved to them- 





264 Hudson, p. 2347. 

27159 U.S, 118 (1895). 

28 Ibid. p. 202 

29 Ibid. p. 227. 

30 See: Ingenohl v. Olsen & Company, Inc., 273 U.S. 541 (1927); Spann v. 
Compania Mexicana Radiodifusora Fronteriza, S.A., 131 Fed.(2d) 609 (C.C.A. 
5th 1942); In re Aktiebolaget Kreuger & Toll, 20 Fed. Supp. 964 (D.C.S.D.N.Y. 
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selves the right to determine whether judgment of the foreign court meets 
the conditions stated in the first quotation above from Mr. Justice Gray’s 
opinion. Particularly the right has been exercised to test the jurisdiction 
of the foreign judgment court over the defendant. Issuance of execution in 
the United States has been refused if the jurisdiction of the foreign court, 
when tested by United States standards of procedure, is found unacceptable.?! 
In the case of Kerr v. Tagliavia,?? a New York court refused to enforce a 
judgment obtained in England against the defendant, acceptor of a bill of 
exchange payable in England. Service in the English court was effected 
upon the defendant personally in New York pursuant to English procedure 
authorizing such service (the court having jurisdiction of the subject mat- 
ter) even though defendant was a non-resident of England. While the New 
York court apparently admitted the validity of the judgment in England, it 
denied enforcement of the judgment in the United States, holding that the 
defendant had not consented expressly or impliedly to the process in ques- 
tion, that he was not subject thereto by reason of citizenship or residence in 
England, and that the general rule therefore remained applicable; namely, 
“that this state will not recognize a personal liability arising from a foreign 
judgment obtained upon service of process beyond the territorial jurisdiction 
of the foreign state.”33 This case was affirmed upon appeal and certiorari 
was denied by the Supreme Court of the United States. 


The effect of Article 15 of the proposed revision of the Rome Convention 
on presently accepted United States practice, therefore, requires most care- 
ful study. It seeks to give the foreign court jurisdiction by stating in para- 
graph 1 that the operator is deemed to have submitted himself to the juris- 
diction of the court by the mere fact of the aircraft having flown into the 
airspace over the court’s territorial jurisdiction. It further states in para- 
graph 2 that each contracting State must take all the necessary measures 
to ensure that notification of the proceedings is given to the operator. No 
standard is set up to assure the effectiveness of the notice. No statement 
is made as to the effect of fraud in the procurement of the judgment. No 
provision is made by which the judgment debtor may have any hearing in 
the court where execution is sought before such execution is levied on the 
debtor’s property. 


More than mere procedural rules are involved in acceptance by the 
United States of the proposed Article 15. Grave constitutional problems are 
present. Can the United States, by treaty, subject property of United States 
aircraft operators to seizure in the United States by an execution based on 
a foreign judgment, when, but for the treaty, such judgment would not 
have been enforceable as lacking due process? Does Article 16, as now 
drafted, meet United States constitutional requirements? 


The article seeks to require every aircraft operator to consent to the 
jurisdiction of the court of the foreign State flown into. It does not dis- 





1937) ; Cowens et al. v. Ticonderoga Pulp & Paper Co., 127 N.Y. Misc. 898 (1926) ; 
219 App. Div. 120; 219 App. Div. 749; aff’d 246 N.Y. 603 (1927); Johnson v. 
Compagnie Generale Transatlantique, 242 N.Y. 381 (1926); Restatement of the 
Law of Conflicts of Laws, Sec. 429 & 434. Cf. Aetna Life Insurance Company vV. 
Tremblay, 223 U.S. 185 (1912). 

31 Thompson v, Whitman, 18 Wall. (85 U.S.) 457 (1873) ; Compagnie Du Port 
de Rio de Janeiro v. Mead Morrison Mfg. Co., 19 Fed.(2d) 163 (D.C.S.D.Me. 
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tinctly state whether such consent includes consent to the legal process used 
by such foreign State. But if such consent is implied, the question remains 
as to whether paragraph 2 of Article 15 is sufficiently definite to be accepted 
by courts in the United States as establishing a rule which will necessarily 
provide the defendant with opportunity to be heard and defend in the for- 
eign jurisdiction, thereby complying with United States constitutional rules 
of due process. 


In Hess v. Pawloski,?+ the Supreme Court of the United States sustained 
a Massachusetts statute, which provided that the acceptance by a non-res- 
ident of the privilege of operating his motor vehicle in Massachusetts 
should be deemed equivalent to an appointment by the non-resident of a 
certain Massachusetts official as the attorney of the automobile operator 
upon whom legal process might be served in cases growing out of accidents 
arising from such vehicle operation in Massachusetts. While the statute 
provided that service of process should be made by leaving a copy of the 
process with the. Massachusetts official, this became sufficient service upon 
the non resident only when “notice of such service and a copy of the 
process are forthwith sent by registered mail by the plaintiff to the de- 
fendant and the defendant’s return receipt and the plaintiff’s affidavit of 
compliance herewith are appended to the writ and entered with the declara- 
tion,”35 The U.S. Supreme Court thus sustained the general rule that notice 
sent outside of a state to a non-resident does not ordinarily give jurisdiction 
in actions against him personally for money recovery. But it upheld the 
Massachusetts statute on the ground of the implied appointment by the 
automobile operator of the state official as his lawful agent on whom service 
could be made when coupled with provision of actual notice of the proceeding 
to be given to the non-resident defendant by registered mail. 


In the later case of Wuchter v. Pizzutti,?® the Supreme Court held, how- 
ever, that a New Jersey statute did not comply with the due process clause 
of the Constitution, and that service of process under the New Jersey statute 
on non-residents of the state in suits for injury by negligent operation of 
automobiles on New Jersey highways was invalid. While the New Jersey 
statute did attempt to make the Secretary of State of New Jersey the agent 
of the non-resident automobile operator for the acceptance of process in civil 
suits arising in New Jersey growing out of operation of the automobile, 
nevertheless the New Jersey statute was held insufficient under the due 
process clause of the Constitution because it did not make provision for 
communication to the proposed defendant “so as to make it reasonably 
probable that he would receive actual notice.’’37 


It would appear that the implied consent of the operator of a vehicle 
to submit to jurisdiction of courts where the vehicle is being operated will be 
sustained by the Supreme Court of the United States if the State authorizes 
service to be made on one of its own officials, provided, as held by Chief 
Justice Taft, in the Pizzutti case, “it also requires that notice of that service 
shall be communicated to the person sued.’’° As stated by the Court, such 
a statute must provide that the plaintiff bringing the suit shall show “in 
the summons to be served the post office address or residence of the defendant 
being sued, and should impose either on the plaintiff himself or upon the 





34274 U.S. 352 (1927). 
35 Ibid. p. 354. 

36 276 U. s. a (1928). 
387 Ibid. p 

88 Jbid. . 20. 
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official receiving service or some other, the duty of communication by mail 
or otherwise with the defendant.”?® 


Article 15 of the Rome Convention revision does not, on the other hand. 
state the manner in which the defendant will be served. It leaves to each 
State the determination of the character and the manner of service of 
process in its own State, and requires other States to accept such procedures 
no matter what they may be. 


The possible acceptance of Article 15 of the proposed revision of the 
Rome Convention, therefore, forces the United States to determine: (1) 
whether by treaty it can require the several states to enforce foreign judg- 
ments under the procedures and conditions set up abroad, even though 
contrary to the laws of the several states; (2) whether it can accept a treaty 
which gives a most uncertain opportunity for the judgment debtor to be 
heard in the United States prior to local issuance of the execution based on 
a foreign judgment, even when there is lack of jurisdiction or fraud affecting 
the original procurement of the judgment in the foreign State; and, in 
general, whether the provisions of the proposed Article 15 would, if included 
in a statute, be unconstitutional as failing to comply with the requirements 
of “due process.” These questions seem even more difficult than those which 
other governments must fact if they desire to accept Article 15. 





INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


I. PREPARATIONS FOR THE FOURTH SESSION OF THE ASSEMBLY 


HE attention of the ninth session of the ICAO Council, which convened 

on January 29, 1950, and its subordinate bodies was focused on prepara- 
tions for the fourth annual session of the Assembly.1 The Council decided 
that the structure of the forthcoming session of the Assembly should be iden- 
tical with that of the second session—administrative, technical, economic and 
legal commissions and an executive committee—and that there should be no 
general policy commission as there was at the first session. The majority of 
the Council States’ representatives felt that any work of a general nature 
could be assigned either to the Executive Committee or the Administrative 


Commission. 


Final action was taken February 17, 1950 by the Council on the provi- 
sional agenda for the Assembly.? In accordance with a proposal of the 
United Kingdom, it was decided to expand the agenda item on general review 
of the work of the Organization in the technical field to include: 


(a) International Standards and Recommended Practices: Review of 
progress, principles and procedure in the implementation of Chap- 
ter VI and related Articles of the Convention; 


(b) Technical Divisions: Review of work and organization; 


(c) Regional Air Navigation Meetings: Review of work and organi- 
zation. 


The United States was responsible for the addition of two new items to the 
Technical Commission’s work: 


39 Jd, 

1 The fourth annual session of the Assembly will be held at ICAO head- 
quarters in Montreal commencing May 30, 1950. 

2ICAO Doc. A4-WP/1, P/1, 17/2/50. 
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The recognition for the purpose of export and import of certificates of 
airworthiness conforming to ICAO Standards; 

Examination of Article 26: Privileges and obligations of Contracting 
States other than the State of Registry or the State of Occurrence 
with respect to accident investigation. 


The original proposal of the United States for an agenda item on accident 
investigation would have covered Article 26 of the Chicago Convention as a 
whole. However, the majority of the Council States favored limiting the 
scope of this item. 


The fifth session of the Legal Committee, which adjourned in Rome on — 
January 21, 1950, had prepared and approved a new draft Convention on 
Damage Caused by Aircraft to Third Parties on the Surface. The Council 
decided on February 7, 1950 that this new draft Convention should be consid- 
ered at the fourth session of the Assembly. Contracting States have just 
short of the four months required under Assembly Resolution A1-48 for 
examination of the draft Convention before it comes up for discussion, the 
Council having decided to overlook this time-period requirement. 


In view of the fact that the present ICAO Council has been working with 
an average of fifteen or sixteen out of twenty-one members represented, the 
Council engaged in considerable discussion before approving documentation 
for the Assembly on the agenda item dealing with the election of a new Coun- 
cil for the next three-year term and the obligations of Council member 
States. The Council agreed that the documentation should include a pro- 
posed resolution by the Assembly that States standing for election are 
understood to be prepared to furnish full-time representation at ICAO head- 
quarters in Montreal. 


The Council decided that the documentation for the Assembly’s review of 
the structure of the Organization should include a recommendation that no 
change be made in Assembly Resolution A2-8, which provided for the estab- 
lishment of the Air Navigation Commission. In as much as the Commission 
still has only nine instead of twelve members as called for in Article 56 of the 
Chicago Convention, the documentation will make it clear that non-Council 
member States may submit to the Council the names of candidates for the 
Commission. 


Action by the Council in approving documentation for two of the major 
items on the agenda of the Assembly’s Economic Commission indicates that 
the member States of ICAO still have not had enough experience in interna- 
tional air transport to reach conclusions on how to solve the more difficult 
economic problems in the field. The Council, by a vote of thirteen to three, 
approved a resolution which postpones until April 1, 1951 the date by which 
States are to submit their views on a multilateral agreement for the ex- 
change of commercial rights in international air transport and until January 
1, 1952 the date by which the Council is to make its recommendations on 
further action which might be taken toward possible conclusion of such an 
agreement. The Council will recommend that the fourth session of the 
Assembly endorse postponement of the two dates, which under Assembly 
Resolution A2-16 of the second session had originally been fixed as June 30, 
1949 and December 31, 1949. The Assembly will be asked to leave to the 
Council to decide whether there is need for calling a special conference on the 
subject at some future date. The United States, which was one of the three 
States opposing the Council’s resolution, would have preferred a simple 
indefinite postponement of the problem of the multilateral agreement. 


3 ICAO Doe, 6028 (Revised), LC/125, 31/1/50. Text printed in this issue. 
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The Council concluded that the documentation on commercial rights 
in international air transport under Articles 5 and 6 of the Chicago Con- 
vention should consist merely of a brief progress report on the subject 
and an outline of the proposed procedure for attacking the problem of 
the different rights to be accorded the different types of international 
air services. The Council proposes, as a first step, to arrive at a determi- 
nation of the exact meaning of Article 5 on rights of non-scheduled 
flight. To this end, the Council on March 17, 1950 unanimously approved 
a resolution urging ICAO member States to make further replies to the 
request, originally made in September 1949, for their views on the Air 
Transport Committee’s paper, “Analysis of the Rights Conferred by Article 
5.” 4 The Council’s resolution directs the Air Transport Committee, begin- 
ning not later than September 1950, to revise its analysis on the basis of the 
States’ replies with a view to its adoption by the Council as a guide for ICAO 
member States in applying Article 5. 


The Council, by a vote of twelve (United States, Canada, Ireland, Sweden, 
Netherlands, Portugal, Argentina, Brazil, Egypt, Iraq, India and China) to 
four (Belgium, France, United Kingdom and Mexico) with Australia 
abstaining, agreed to recommend to the Assembly that no further study be 
undertaken of joint planning and operation of international air services until 
some group of States makes some specific proposal on the subject. Replies 
from member States to Assembly Resolution A2-13 of June 1948 had indi- 
cated a general lack of interest in the problem. On the question of national- 
ity and registration of aircraft of international operating agencies, the Air 
Transport Committee agreed that the documentation for the Assembly 
should consist merely of a report on the status of the study being made in 
accordance with the third resolving clause of Assembly Resolution A2-13.5 
Discussions in the Committee had led to no definite conclusion as to the in- 
tent of the last sentence of Article 77 of the Chicago Convention, “The Coun- 
cil shall determine in what manner the provisions of this Convention relating 
to nationality of aircraft shall apply to aircraft operated by international 
operating agencies.” A paper prepared by the Secretariat on the problem 
led to considerable discussion in the Committee as to whether the Council 
should confine itself to the narrow questions of nationality and registration, 
as dealt with in Chapter III of the Convention, or whether it should examine 
the problem from the point of view of other articles of the Convention which 
con fer certain rights and obligations on the aircraft of contracting States. 
Even if the narrower view were adopted, it appears that there might be dis- 
agr2ement as to whether ICAO could establish an aircraft register for air- 
craft of international operating agencies or whether the principle of national 
registration should be strictly followed. 


II. OTHER AIR TRANSPORT MATTERS 


In February 1950 the Air Transport Committee examined the report of 
its working group on air mail and decided that it would not be possible to 
make final recommendations to the Universal Postal Union, in time for its 
May 1950 meeting, on principles of setting conveyance rates for interna- 
tional air mail and for categorizing air mail services. Work on this matter 
was not expected to be completed until the fall of 1950. Meanwhile, the UPU 


4ICAO Doc. 6894, AT/694, 26/8/49. ; 

5 The third resolving clause of Resolution A2-13 reads: “That the Council, 
in accordance with its normal procedures, promptly formulate and circulate to 
Contracting States its views on the legal, economic and administrative problems 
involved in determining the manner in which the provisions of the Convention 
relating to nationality of aircraft shall apply to aircraft operated by international 
operating agencies.” 
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would be furnished with the cost statistics that it had requested, together 
with an indication of their limitation as a basis for rate making. 


During the ninth session of the Council, Statistical Summaries 6 and 7 
were distributed to ICAO member States.* Statistical Summay No. 6 con- 
tains financial data for 1947 on airlines of thirteen different States, repre- 
senting about one-third of international air transport operations. Statistical 
Summary No. 7 contains data for 1947 on fleet and personnel of airlines in 
sixteen States. The data in both summaries are the first of their type issued 
by ICAO and are quite incomplete and not strictly comparable. The main 
value of the summaries will probably be the improvements in the ICAO Air 
Transport Reporting Forms which they suggest. 


III. OTHER AIR NAVIGATION MATTERS 


The Air Navigation Commission during its third session, which convened 
on January 31, 1950, completed its final review of the draft annex on aero- 
dromes, air routes and ground aids prior to circulation to ICAO member 
States for comment. The Commission approved inclusion in the draft annex 
of the material recommended by the fourth session of the Aerodromes, Air 
Routes and Ground Aids (AGA) Division,’ with the exception of certain 
material requiring detailed review or further coordination. The Commission 
began a review of the comments which States had submitted on the draft an- 
nex on search and rescue and considered amendments to the annex on per- 
sonnel licensing. 


The Commission approved a report to the Comiicil on the reduction of 
interference in aeronautical radio communications and the need for fre- 
quency experts in the ICAO regional offices. Agreement was reached on a 
plan for the handling of questions relating to categorization of aircraft, 
which had been the subject of divergent views in the Airworthiness and 
Operations Divisions, even between delegations of the same State. The Com- 
mission authorized circulation to ICAO member States for comment of a 
draft ICAO Training Manual for commercial pilots. The purpose of the 
Manual, which will be expanded later to cover all licenses and ratings, is to 
promote the universal application of ICAO standards for personnel licensing. 


ICAO technical conferences held and scheduled during the opening 
months of 1950 were as follows: 


Conference Place Date 
Third session, Meteorology Division Paris February 14 
African Indian Ocean and Middle East Paris March 21 

Fixed Services Mtg. 

African Indian Ocean and Middle East Fre- Paris March 21 
quency Mtgs. 
— Caribbean Regional Air Navigation Havana April 11 
g. 
Caribbean, South American and South Havana April 11 

Atlantic Frequency Meetings 
South-East Asia Frequency Mtg. New Delhi April 18 
Informal mtg. on altimeter settings in the Paris April 24 


European-Mediterranean Region 
JOAN H. STACY 
®ICAO Doc. 6915-AT/697, October 1949 and ICAO Doc. 6936-AT /698, 
December 1949. 


7 The fourth session of the AGA Division was held in Montreal November 1— 
December 2, 1949. 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 


1950 TRAFFIC DEVELOPMENTS 


ULL preparations for an unprecedentedly heavy movement of tourists, 

particularly from America to Europe for the observance of Holy Year in 
Rome, are being made by the operators of both long-haul and regional IATA 
member airlines for the 1950 Summer Season. 


Special off-season transatlantic excursion rates, recommended by the 
Mexico City Traffic Conferences,! contributed to heavier late Winter loads 
across the Atlantic. A schedules meeting of IATA operators in Europe 
found that capacity in that region would be expanded 20 per cent during 
the remainder of 1950 to handle the expected influx. 


Plans for the 1950 season also included extension of special excursion 
fares and early morning and late evening services at reduced rates. Many 
night and day all-cargo aircraft were scheduled to go into operation as the 
result of a more than 100 per cent increase in the amount of European air 
cargo traffic during 1949. Another significant feature of the 1950 European 
timetable will be many new scheduled services to and within Germany. 


IATA CLEARING HOUSE 


Final reports on the 1949 operations of the IATA Clearing House at 
London show an increase of one-third in turnover of international air traffic 
transactions in comparison with 1948, despite the upsetting effect of wide- 
spread currency devaluation late in the year. 


At pre-devaluation rates of exchange, the interline transactions put 


through IATA by the 36 member airlines of the Clearing totaled $167,- 
000,000 during 1949, as against $124,000,000 for 1948 and $52,000,000 for 
1947, the first year of clearing operations. 


The 1949 figures are regarded as particularly impressive in view of 
the fact that the devaluation of the pound sterling on September 18, 1949 
temporarily cracked the international rate structure apart and plunged 
the industry into a brief, but grave period of financial uncertainty. 


Clearance of accounts through IATA enabled member airlines to elim- 
inate cash transactions, foreign exchange premiums and risks on all but 
$13,366,000 of their 1949 input. Cash settlements during 1948 totalled 
$13,823,000. Interclearance between IATA and the U.S. Airlines Clearing 
House at Chicago, which links the clearing systems of U.S. domestic airlines 
and of international operators, totalled $3,762,000 in 1949, as against 
$1,545,000 in 1948. In both years, the London and Chicago credits and 
debits almost completely balanced one another. 


116 J.Air L. & C. p, 69 (1949). 
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Department Editor: Charles T. Lloyd* 


RESOLUTION OF AMERICAN BAR ASSOCIATION URGING STRICT 
LIABILITY AND INCREASED LIABILITY LIMITS IN REVISIONS OF 
WARSAW AND ROME CONVENTIONS, ADOPTED FEBRUARY, 1950 


T the midyear meeting of the House of Delegates of the American Bar 

Association held in Chicago February 27-28, 1950, the following 

Resolution of the Section of International and Comparative Law was 
adopted, after discussion,! by vote of 74 to 21:— 


Resolved, That the American Bar Association urges the Air Co- 
ordinating Committee to instruct the United States delegate to the 
Legal Committee of the International Civil Aviation Organization 
to: 


(1) Advocate an increase in the present presumptive liability 
limitation of $8,291.87 in damages for death or non-fatal per- 
sonal injury in international air transportation imposed by the 
Warsaw Convention. 





* Executive Secretariat, Department of State. 

1 Letter report, dated March 3, 1950 by George W. Orr, Member, Associate 
Advisory Committee and Vice Chairman, Aviation Insurance Law Committee, to 
the Committee on Aeronautical Law and to the Aviation Insurance Law Com- 
mittee of the Insurance Section: 

“T believe you may be interested in the result of the meetings held by the 
Standing Committee on Aeronautical Law and its Associate and Advisory Com- 
mittee and the Aviation Insurance Law Committee of the Insurance Section in 
Chicago, February 26, 1950. 

“T enclose the Report of the first named Committees which, you will note, is 
concurred in by seven of the nine Committee members present—which I believe 
was constituted a quorum by absent members. There is also enclosed a copy of 
the Dissent, a slightly corrected version of the original suggested draft Report 
sent out Februray 13, 1950, which Dissent is signed by the two members not con- 
curring in the majority Report. This would appear to leave no doubt that the 
members of these Committees were opposed to the adoption of each of the three 
subsections of Resolution No. 4 of the International and Comparative Law Section. 

“As to the Aviation Insurance Law Committee of the Insurance Section, no 
formal meeting was held, but all members were furnished with the draft of the 
suggested Report circulated by Chairman Pogue of the Standing Committee, 
February 18th, and the Dissent circulated by the writer, February 21st, with the 
request that each member notify Chairman Stanley C. Morris as to whether or 
not Resolution No, 4 should be approved. More than a majority of the full Com- 
mittee notified Chairman Morris that they opposed the adoption of Recommenda- 
tion No. 4. These replies were examined by an informal meeting of several mem- 
bers of the Committee who were present in Chicago and the Chairman reported 
to the Insurance Section Council that on the basis of a poll of the members, the 
Aviation Insurance Law Committee opposed the adoption of each of the three 
subsections of Resolution No. 4 of the Section of International and Comparative 
Law. _The Council thereupon unanimously endorsed the position taken by the 
Aviation Insurance Law Committee in opposition to the adoption of said Recom- 
mendation No. 4. 

“It is therefore apparent that both Committees, created by the ABA specifi- 
cally to report on matters of aeronautical law, are strongly opposed to all three 
subsections of Resolution No. 4, which was recommended to the 1949 meeting of 
the Association in St. Louis, deferred to hear a Report from the Standing Aero- 
nautical Law and Insurance Law Committees and again on the agenda for the 
mid-year meeting in Chicago beginning February 27, 1950. 

“It is disappointing to have to report that regardless of the unequivocal 
stand taken by both Committees specializing in aeronautical law, the House of 
Delegates passed Resolution No. 4. The writer had undertaken to either convey 
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(2) Oppose exonerating the international air carrier from lia- 
bility to his passengers upon the mere showing that “Reason- 
able measures” were taken by it to conduct a safe operation as 
urged by the Rapporteur on the revision of the Warsaw Con- 
vention. 

(3) Insist that aircraft operators should be responsible, re- 
gardless of negligence, for damages on the surface to innocent 
persons and their property, as in the present Rome Convention, 
unless the accident is proved to be due to an Act of God or 
third party. 

This resolution was originally prepared by the International Transport 
Committee? of the International and Comparative Law Section and was 
presented by this Section at the 1949 Annual Meeting of the Association. 
At that time the House of Delegates referred it for the joint consideration 
of the Committee on Aeronautical Law, and the Councils of the Sections 
of Insurance Law and International and Comparative Law, for report to 
the 1950 midyear meeting. 


MAJORITY REPORT OF COMMITTEE ON AERONAUTICAL LAW 
OPPOSING THE ADOPTION OF THE RESOLUTION* 


HE House of Delegates at the meeting held in St. Louis, Missouri, in 

September, 1949, deferred action on Recommendation No. 4 of the 
Section of International and Comparative Law that the Air Coordinating 
Committee give certain specified instructions to the United States Delegates 
to the Legal Committee of the International Civil Aviation Organization 
with respect to the liability of international air carriers and requested that 
the Standing Committee on Aeronautical Law, together with the Councils 


of the Section of Insurance Law and the Section of International and Com- 
parative Law report thereon at the mid-year meeting. At this joint meeting 
held February 26, 1950, the members of the Committee on Aeronautical 
Law and its Associate and Advisory Committee (hereinafter referred to 
collectively as “The Committee”) took the following action: 


Resolved, That the Standing Committee on Aeronautical Law, to- 
gether with its Associate and Advisory Committee, report to the House of 





the position of the Aeronautical Law Committee to the House or to arrange for 
it being done. Since it appeared doubtful that the resolution would be reached 
before Tuesday or Wednesday and unanimous consent was required for the 
writer to address the House, and the position of the Aeronautical Committees in 
opposition had been clearly decided, it did not seem neressary for the writer to 
remain in Chicago after it was found possible to arrange for Mr, Henry W. 
Nichols, the Insurance Section Delegate to the House of Delegates and former 
Chairman of the Insurance Law Section, to report since he was thoroughly 
familiar with the matter and quite competent to make the report. The writer, 
naturally, made no arrangements for unanimous consent to address the House 
after such arrangements were made, since he did not plan to even be in Chicago. 
Nevertheless, someone who apparently did not know of the arrangement with 
Mr. Nichols arranged for the writer’s appearance before the House, without his 
knowledge, and when the matter became the order of business it was concluded 
without permitting Mr. Nichols to make any statement in spite of his using every 
effort to do so. 

“T feel it necessary to make this statement to explain that I did not leave 
without making definite arrangements for the position of the Aeronautical Com- 
mittees to be competently explained to the House and that Mr. Nichols exerted 
every effort, even to moving down to the first row, calling the Chairman, and wav- 
ing his papers to gain the recognition of the Chair to make such a statement, but 
was not recognized by the Chair who declared the debate closed and called for 
the vote.” 

2 For complete report of this Committee, submitted by Edward C. Sweeney, 
Chairman, see 16 J.Air L. & C. p. 336 (1949). 

* Filed with the House of Delegates in February, 1950. 
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Delegates the position taken by the Committee, and the Councils of the 
Section of Insurance Law and the Section of International and Compara- 
tive Law and that the Standing Committee on Aeronautical Law and the 
Associate and Advisory Committee on Aeronautical Law are opposed to 
adoption of each of the three subsections of Recommendation No. 4 of 
the Section of International and Comparative Law and that because of 
the importance and complexity of the questions involved that the Stand- 
ing Committee on Aeronautical Law and the Associate and Advisory 
Committee on Aeronautical Law request permission to give a detailed 
eet Seeing its position on the matter in the Annual Report of the 
ommittee. 


EXPLANATION 


The above resolution was passed by a vote of seven to two. The following 
explanation is offered in support of the majority position, subject to later 
amplification as embodied in the resolution. 


“(1) Advocate an increase in the present presumptive liability of 
$8,291.87 in damages for death or non-fatal personal injury in inter- 
national air transportation imposed by the Warsaw Convention.” 


This proposition urges that the American Bar Association take an un- 
qualified stand in favor of changing one isolated provision of a Convention 
containing over forty separate articles. No adequate reason for supporting 
a blanket increase unrelated to the other provisions of the Convention is 
apparent. The question of whether any revision of the Convention will even 
be attempted is entirely uncertain. In the event of a general revision, this 
would be only one of many items which should be considered as an inter- 
related whole. 


The Convention has been signed by over thirty nations, any one of which 
can renounce it at will on six months notice. Such renunciation is quite 
likely to follow an upward revision in the case of states with a lower 
standard of living. 


Careful consideration has also been given to each of the following factors: 

1. The limitation on amount is accompanied by a rule of almost absolute 
liability. 

2. The limitation does not apply in case of “dol” (wilful misconduct) 
which can always be made a fact issue. 


8. The limitation is not out of line in amount with similar limitations 
in the various states which have set them up. 

4. The limitation is expressed in gold francs and has actually increased 
dollar-wise by more than half since its inception, this being more than the 
actual increase in the cost of living. 


In view of all the above, a revision upward is not considered necessary, 
practical or desirable. 


Text of Subsection 2 of Recommendation No. 4 of the Section of Inter- 
national and Comparative Law: 


““(2) Oppose exonerating the international air carrier from liability 
to its passengers upon the mere showing that “reasonable measures” 
were taken by it to conduct a safe operation as urged by the Rapporteur 
on the revision of the Warsaw Convention.” 


The Committee does not find that the Rapporteur suggests exonerating 
the airlines from liability “upon the mere showing that ‘reasonable measures’ 
were taken by it to conduct a safe operation.” The draft at the time the 
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International and Comparative Law Section made the Recommendation 
(ICAO LC No. 84) suggested no such thing. The Rapporteur merely sug- 
gested the substitution of the word “proper” (meaning the highest degree 
of care for a carrier) for the word “necessary.” 


It is the sentiment of the Committee that such a change would be de- 
sirable in the event of a general revision of the Warsaw Convention. How- 
ever, the recommendation does not request that any action be taken relating 
to the actual convention. It merely asks that the American Bar Association 
oppose a suggested revision made by a reporter. Such action is not deemed 
necessary or desirable. 


Text of Subsection 3 of Recommendation No. 4 of the Section of Inter- 
national and Comparative Law: 


“(3) Insist that aircraft operators should be responsible, regardless 
of negligence, for damages on the surface to innocent persons and their 
property unless the accident is proved to be due to an Act of God or 
third party, as in the present Rome Convention.” 


The Committee finds this subsection in error and therefore confusing. 
The present Rome Convention does not provide for relief from liability if 
“the accident is proved to be due to an act of God or third party.” The 
present Rome Convention imposes absolute liability “unless negligence of 
the injured party caused the damage or contributed thereto.” 


The Committees do not approve of absolute liability without fault and 
without regard to local law as provided by the present Rome Convention, 
and do not feel it advisable for the American Bar Association to urge insist- 
ence on any such principle. 


Respectfully submitted, E. Smythe Gambrell 
L. Welch Pogue, Chairman* Ray Nyemaster 

Paul M. Godehn George W. Orr 

Palmer Hutcheson, Jr. Donald B. Robertson 

Francis H. Inge Members of the Advisory Committee 
Members of the Committee joining in the majority report 
joining in the majority report 


MINORITY REPORT OF COMMITTEE ON AERONAUTICAL LAW 
FAVORING THE ADOPTION OF THE RESOLUTION 


HE House of Delegates at the meeting held in St. Louis, Missouri, in 

September, 1949, deferred action on Recommendation No. 4 of the Sec- 
tion of International and Comparative Law and requested the Standing Com- 
mittee on Aeronautical Law to report thereon at the mid-year meeting. 


The air transport industry of the United States has established itself 
on a plane of excellence, both domestically and internationally. It is prob- 
able that the future will see a steady and eventually a very large growth. 
The position of the United States with respect to the impact of this com- 
paratively new industry upon the public, both at home and abroad, is a mat- 
ter requiring the exercise of responsible statesmanship. This dissent is 
founded upon the view that the best interests of the air transport industry 
of the United States is of paramount importance; and that it is contrary 
to such interest to vote with the majority because that vote avoids a re- 
sponsibility which we believe air operations will some day be required to 
assume. 





* Mr. Pogue does not concur in the majority report above. The minority re- 
port follows. 
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(1) Article 22 of the Warsaw Convention limits recovery for death or 
non-fatal personal injury in international air transportation, to 125,000 
gold francs, which is the equivalent of $8,291.87. In 1947, the American 
Bar Association adopted a resolution advocating an increase in this liability 
limitation, but, at that time, the Government of the United States did not 
support such an increase. However, in May 1949, the policy of the United 
States Government was reversed and it is therefore proper and would be 
helpful for the American Bar Association to go on record again at this time 
in favoring an increase. 


It is generally agreed tha tthe figure of $8,291. is too low an evaluation 
of human life, and such a recovery is particularly inadequate when a pas- 
senger is seriously injured, with a continuing financial drain as a result 
of incapacity. It has been argued, however, that this figure is not low when 
it is recalled that an air carrier bears a presumptive liability for this amount 
and has unlimited liability in the case of “dol” (wilful misconduct). Al- 
though these arguments have a good deal of merit, it is felt that they do not 
outweigh the inadequate liability ceiling which limits a passenger’s recovery 
upon death or serious injury. 


The fact that some seventeen or eighteen states impose limits for wrong- 
ful death ranging between $5,000. and $20,000., generally averaging in 
excess of $10,000., is not a controlling argument as to why the $8,291. figure 
under the Warsaw Convention is adequate, since the wrongful death statutes 
only cover death and not personal injury. It is difficult to see why an 
analogy should be drawn in the first place to those states with wrongful 
death statutes, rather than to the remaining majority of states with un- 
limited liability. 


An increase in liability will, of course, result in increased costs to a 
carrier. It is believed, however, that the estimates of the extent of possible 
increased costs have been exaggerated. The Economic Division of the Air 
Coordinating Committee has estimated that doubling the liability limit of 
the Warsaw Convention could be met through an increase in the passenger 
rate of approximately 1% (ACC 51/22.3B, March 17, 1949). 


The argument has heen frequently made that, as long as trip insurance 
is available, the limitations should not be increased since a passanger can 
always fully protect himself. In actuality, however, few passengers know 
the amount in their national currencies by which liability is limited. Fur- 
thermore, there is no protection through trip insurance for disabilities 
other than loss of sight or limbs. 


There is fear in some quarters that, if the United States attempts to 
push this increase in liability through, the opposition raised by other nations 
may jeopardize the admitted benefits of the present convention, which, 
everyone would agree, is better than having no convention at all. However, 
the present convention can be preserved by providing that any revised 
convention would supplant the present one only if a requisite number of 
nations ratify it. 


(2) Articles 17 and 20 of the Warsaw Convention make an international 
air carrier liable to its passengers on the theory of negligence, but the 
carrier has to sustain the burden of proof that it was not negligent. The 
second recommendation of the Section of International and Comparative 
Law opposes the substitution of the words “reasonable measures” for the 
words “necessary measures” as they exist in Article 20. The effect of the 
substitution would be to shift the basis of liability to that of ordinary 
negligence and away from the presumptive liability presently existing in 
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the Warsaw Convention. If liability is artificially limited, as it is in the 
existing Warsaw Convention, then concomitantly the passenger should be 
given a broad right to recover, particularly when he is generally informed 
of the existing liability limitation. In any event, insurance is available to 
cover the risk. 


For the above reasons, therefore, we support the liability increase and 
retention of the present basis of liability urged by the Section of Interna- 
tional and Comparative Law in sections 1 and 2 of its Recommendation No. 4. 


(3) The third recommendation of the Section of International and Com- 
parative Law contains a technical error. The phrase “as in the present 
Rome Convention,” should be moved up and inserted between the word 
“property” and the word “unless.” An Act of God or act of a third party 
are not existing defenses. 


Since the time when this recommendation was made the Legal Committee 
of ICAO (International Civil Aviation Organization) has met in Taormina, 
Sicily, and has recommended to ICAO that the principle of absolute liability 
be retained (with increased limits of llability) and that, in addition, lia- 
bility may be trebled in amount in case the plaintiff can show negligence 
on the part of the operator. As long as there is limited liability, the principle 
of absolute liability should be its concomitant. This is particularly true in 
the nature of aircraft accidents where the innocent person on the surface 
who is either personally hurt or whose property is subject to destruction, is 
generally not in a position to guard against such accidents. Furthermore, 
the carrier is protected by the limitation of liability from catastrophic loss. 


In view of the recent action of the Legal Committee of ICAO, referred 
to above, the concern expressed in the third section of Recommendation 
No. 4 does not have the same urgency today which it had when that Recom- 
mendation was made. However, we want to make it clear that we favor 
retention of the absolute liability principle. 


Respectfully submitted, 


L. WELCH POGUE 
WILLIAM S. BURTON 


Note: Although the following members of the Standing Committee were not 
present at the meeting, their dispositions as derived from previous comments 
filed on Recommendation No. 4 would probably be as follows: Mr. Gerald B. 
pa ag and Mr. James E. Prince would favor the majority report and Mr. Fred- 
erick E. Hones would favor the minority report, 





STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 


NASAO ACTIVITIES 


REPORT ON EXECUTIVE BOARD MEETING! 


OR a number of years efforts by the NASAO to facilitate border cross- 

ing impedimenta to personal aircraft resulted in stirring administrative 
and Congressional attention to the inequities experienced by aviation users. 
As previously reported, Bills had been introduced in Congress to exempt 
air carriers from the statutory provisions requiring payments for compen- 
sation for customs and related services employees overtime, the latest being 
H.R. 421 and S. 421 introduced in the first session of the 81st Congress. 
NASAO takes the position that personal aircraft should be exempt along 
with carrier aircraft in any such legislation. 


As a result of continued studies and surveys of conditions throughout 
the country, the Air Coordinating Committee Sub-Committee on Facilitation 
recommended in its Report that an Inter-Departmental Committee be organ- 
ized by the ACC, comprising representation from affected federal Agencies, 
industry and labor groups, to draft a comprehensive Bill which would be 
equitable to both inspectional personnel and to users of their services. Such 
a Bill was accomplished, after hearings on preliminary draft, and circulari- 
zation was recently made to interested groups, including the NASAO. The 
draft proposes to establish rates on man-hour basis under outlined schedules 
which will be published in advance at ports of entry, so that users of services 
will know what to expect in charges. Thus, one of the grievances is partly 
ameliorated. But the imposition of charges for services is still considered 
too burdensome, since the draft contains provisions for recovery of charges 
for overtime, Sunday, holiday, and night hours differential pay. The 
NASAO feels that since the majority of border crossing by personal aircraft 
is accomplished over week-ends and at times before or after “day-hours,” 
there is room for considerable improvement in this attempt to solve the 
over-all problem by a broad Bill. Since the draft bill has not yet been intro- 
duced in Congress, the Executive Board moved to take the position that the 
NASAO would not oppose H.R. 421 and S. 421 provided those Bills were 
amended to include personal, charter and industrial aircraft. It further 
moved that when the ACC draft bill is introduced, it will review its position 
at that time in the light of provisions of the Bill as introduced. 


Recognizing the important developments in state and local aviation in 
the past several years, and the experience had by state agencies and local 
municipalities with certain “Uniform Model State and Municipal Acts,” 
President James Ramsey (Nebraska) appointed a special NASAO Commit- 
tee to review and study such Acts, with recommendations for amendments 
as may be deemed necessary or desirable. These Model Acts are: 


(a) State Aeronautics Commission or Department Act 
(b) State Airport Enabling Act 

(c) Airport Authorities Act 

(d) State Airport Zoning Act 


* General counsel, NASAO. 
1 Washington, D.C., January 30, 31 and February 1, 1950. 
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(e) Airport Condemnation Amendment 

(£) Out-of-State Airport Act 

(g) Municipal Airports Act 

(h) State Channeling of Federal Airport Fund Act 

(i) Harmless Flight of Aircraft Act 

(j) National Railroads and Utilities Commission Act (NARUC Bill) 


It will be of much interest to the aviation industry that the subject of 
“liability” of the aircraft owner, under the old Uniform State Act of 1923 
provision for “absolute liability,” crystallized the need for a review of the 
various Model Acts. In the words of one of the NASAO members: 


“As a further sidelight on this matter of liability, our Deputy At- 
torney General was not aware of this section in our state law; when I 
called it to his attention for purpose of discussion, he gave a quiet whistle 
and commented: ‘Why is anyone crazy enough to own an airplane in 
this state?’ ” 


That there are other implications and questions of interpretations of 
“liability” provision of law is noted in the following situation: 


“We had a condemnation proceeding for the purpose of clearing away 
trees in the approach zone of an airport being improved under the 
Federal Airport Program. The counsel for the municipality was a former 
Attorney General of this State. During the course of the proceedings, 
he emphasized that it was only the responsibility of the municipality to 
clear the approach zone of obstructions, and that any action brought by 
land owners or occupants within this zone on a nuisance basis would be 
toward the owner of any aircraft passing through this zone while landing 
or taking off, because of the specific and ‘absolute liability’ referred to 
in our State law.” 


Aviation Insurance people have for several years carried on a campaign to 
the effect that one of the contributing factors to high insurance rates on 
aircraft was the imposition of “absolute” liability on aircraft owners al- 
though no supporting statistics have been submitted. The subject has also 
had the attention of the Commissioners on Uniform State Laws during the 
past two years, although no action has been taken officially by them. It is 
hoped that all interested groups will work closely together in arriving at an 
acceptable amendment to eliminate the hardship provision, now existing in 
13 states, despite recent developments in the international field wherein the 
“absolute liability” rule has gained headway. 


After many months of discussion, study and review of the Federal-State 
Enforcement Bills, S. 1836 and H.R. 5468,? it was felt by the Executive 
Board of NASAO that better results would ensue if all parties affected 
would forego support of these bills and recommence efforts toward a more 
realistic and practical approach to the subject. Salutary discussions and 
agreements were achieved during the Winter Meeting of NASAO at Wash- 
ington with federal representatives and representatives of aircraft owners 
and operators, with the objective of arriving at recommendations acceptable 
to all groups affected. 


AIR SPACE RESERVATIONS BY EXECUTIVE ORDER 


Of much significance and of grave import to the aviation industry is the 
recent use of the medium of Executive Order by the President of the 
United States in a taking of personal and property rights of individual 
citizens in favor of a class of citizens. Overruling or disregarding the rec- 
ommendations of practically every aviation organization, federal, state and 
personal groups, including the very powerful Air Coordinating Committee, 





2 See, Black, “Uniformity in Air Safety Regulations Cooperative Federalism 
Applied” 15 J. Air L, & C. 181 (1948). 
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President Truman, on December 17, 1949, issued Executive Order No. 10092, 
Establishing an Airspace Reservation Over Certain Areas of the Superior 
National Forest in Minnesota.” (Quetioc-Superior National Forest.) Acting 
under authority vested in the President by Section 4 of the Air Commerce 
Act of 1926 (44 Stat. 570; 49 U.S.C. 174) the Order provides: 


“By virtue of the authority vested in me by Section 4 of the Air Com- 
merce Act of 1926, and as President of the United States, it is ordered 
as follows: 

1. The airspace below the altitude of 4,000 feet above sea level over 
the following-described areas in the counties of Cook, Lake, and St. Louis, 
State of Minnesota, is hereby reserved and set apart as an airspace 


2. After January 1, 1951, no person shall navigate an aircraft within 
this airspace reservation except in conformity with the provisions of this 
Order and as permitted by or under the authority of regulations pre- 
scribed by the Secretary of Agriculture. 


3. Aircraft may be navigated within this airspace reservation when 
necessary for any of the following-described purposes: 


(a) Making an emergency landing, 
(b) Navigating when low-level flight is necessary for safety, 


(c) Conducting or assisting in the conduct of official business of the 
United States, the State of Minnesota, or of Cook, St. Louis, or 
Lake County, Minnesota, 


(d) Conducting rescue operations. 


4. Subject to general regulations of the Secretary of Agriculture, air- 
craft may be navigated within this airspace reservation until January 1, 
1952, for the purpose of direct travel to and from underlying private 
lands; provided that air travel was a customary means of ingress to 
and egress from such lands prior to the date of this Order. 


5. The Secretary of Agriculture shall carry out the provisions of this 
Order, and for such purpose he is authorized to prescribe appropriate 
regulations. 


6. Any person navigating an aircraft within this airspace reservation 
in violation of the provisions of this Order will be subject to the penalties 
yoy by the Civil Aeronautics Act of 1938 (52 Stat. 973) as 
amended. 


It is generally known, through concerted and rather dramatic releases 
in the press of the country, that the hunting and fishing sportsmen’s organ- 
izations were the moving force seeking such Executive action and using this 
method rather than seeking legislation from Congress. The Order clearly 
establishes a most dangerous precedent, for if the instant reservation over 
one National Forest can be justified, the movement can very easily reach 
proportions to cover all the National Forests, and one segment of the popu- 
lation may seek further Executive action in furtherance of prejudiced in- 
terests against another. 


PENNSYLVANIA AIDS AIRPORT SAFETY 


Turning to a more happy picture, the Pennsylvania Aeronautics Com- 
mission announced on December 14, 1949 that as of January 1, 1950, the li- 
censee of any commercially licensed airport in Pennsylvania will be eligible 
to receive state financial assistance for projects in the interest of safety 
carried out on such airports. Funds used will be those derived from taxes 
paid on liquid fuel used in aircraft; the amount of assistance for any one 
airport not to exceed 50% of the liquid fuel taxes paid on aviation fuel 
delivered at such airport, but in no event will the amount of assistance for 
any one project exceed 50% of the total cost of that project. This is to be 
accomplished under contracts between the airport owner and the Commis- 
sion, on a yearly basis, under authorization of Act No. 3 of the 1949 
Pennsylvania General Assembly providing as follows: 
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“The Commonwealth airways system is hereby declared to consist 
of all air a facilities available for public use, now existing or 
hereafter established, whether publicly or privately owned, and whether 
natural or man-made, except those under the jurisdiction of the United 
States Government. It is hereby declared that jurisdiction over the Com- 
monwealth airways system is vested in the Pennsylvania Aeronautics 
Commission and that expenditure of public funds in the interest of 
safety on any or all of the facilities of the airways system serves a useful 
public purpose and satisfies a public need.” 


The State of New Hampshire also extends such financial assistance to com- 
mercially-licensed privately-owned airports in the interest of safety. The 
philosophy guiding state aviation agencies is to encourage development of 
aviation and aircraft use! 





JUDICIAL AND REGULATORY DECISIONS 


Department Editor: Richard G. Kahn* 


THE CIVIL AERONAUTICS BOARD’S AUTHORITY TO 
GRANT EXPERIMENTAL CERTIFICATES 


INCE the end of the war, the Civil Aeronautics Board has granted a con- 

siderable number of temporary certificates of convenience and necessity 

on an experimental basis. These have been awarded under the authority of 
Section 400(d) (2) of the Civil Aeronautics Act of 1938.1 


The authority of the Board to grant these experimental certificates has 
been challenged many times in proceedings before the Board and twice 
before courts, but so far to no avail. The Board’s policy regarding such 
experiments was established early in a mail rate case with language which 
said that it would be far from the Board’s intention to disapprove or dis- 
courage a reasonable amount of experimentation.2 Therefore it is not 
surprising to find this policy in force at a later date, manifested by the 
granting of temporary certificates as the appropriate occasions arise. 


The first challenge to the Board’s authority to experiment came in 1943 
when Essair sought a temporary certificate in Texas. In its decision the 
Board admitted that the rendering of this local air transportation service 
presented a difficult economic problem and decided that the study that was 
being devoted to it needed to be supplemented by the accumulation of actual 
experience. In this way they justified the establishment of the service on 
an experimental basis. If the result obtained warranted it, they would then 
grant the carrier a permanent certificate. 


The grant of this temporary certificate was challenged by Braniff Air- 
ways but the Court of Appeals for the District of Columbia approved the 
Board’s action.* In that decision the Court said: 


(5) We find no merit in petitioner’s contentions that Essair did not 
properly apply for a temporary certificate and that the Board has no 
power to issue temporary certificates for experimental purposes.’ 


At the present time this is the only judicial ruling directly on the point. 
At least three arguments can be made from this short statement. The first 
being, that the court didn’t consider the point very thouroughly. Accepting 
this view would be doing an injustice to the court by impliedly accusing it 
of ruling on a point without proper consideration. This is an assumption 
that should not be made in the absence of proof. The second assumption, 
namely, that the petitioner’s contentions were ill founded and inadequate, 





, + Student Editor, Legal Publications Board, Northwestern University School 
of Law. 

1“In the case of an application for a certificate to engage in temporary air 
transportation, the Authority may issue a certificate authorizing the whole or any 
part thereof for such limited periods as may be required by the public convenience 
and necessity, if it finds that the applicant is fit, willing and able properly to 
perform such transportation and to conform to the provisions of this Act and 
the rules, regulations and requirements of the Authority hereunder.” Section 
401(d) (2), Civil Aeronautics Act of 1938, 52 Stat. 987, 49 U.S.C. 481. 

2 Northwest Airlines, Inc.—Mail Rate Case, 1 CAB 275, 288 (1939). 

3 Continental Airlines, Inc. Et., Texas Air Service, 4 CAB 478 (1943). 

* Braniff Airways v. Civil Aeronautics Board, 147 F. 2d 152, (App. D.C. 1945). 

5Id. at 153. 
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has more merit in view of the wording of the decision. However, a long 
answer to the petitioner’s brief by the Board indicates that the question 
was thoroughly covered by both parties and that the court had adequate 
information and discussion before it upon which to base its decision.® This 
brings us to the third point, i.e., that the court did give thorough considera- 
tion to the question and reached the decision that the Board’s position was 
so obviously correct that it warranted merely an affirmance on the part of 
the court. If this conclusion is cerrect it follows that the court seems to 
have accepted the validity of the Board’s arguments on this issue more or 
less in their entirety for no point of disagreement with them was indicated 
as there was in one of the other rulings in the decision.’ It is important, 
then, to consider briefly some of the arguments presented in the brief of 


the Board. 
First they resolved the issue into the following question: 


“Does the term ‘public convenience and necessity’ as defined in the Act 
include the public need for temporary authorization of new, but untried, 


types of services?’”’8 

They then remarked that Congress had clearly defined the scope of their 
activities in the Policy section of the Act and pointed specifically to Section 
2(a) and (c). The Board went on to say that, “The ‘encouragement and 
development of an air transportation system’ cannot be accomplished merely 
by authorizing only those types of services which are of proved worth. To 
do so will maintain a present system, but will not encourage and develop.’ 
They felt that in order to encourage new types of services and at the same 
time to protect the public interest, “a reasonable trial period, rather than 
a permanent saddling of a possibly uneconomic and inefficient service on 
the public and on the federal treasury,’!° would be the most satisfactory 
solution in any cases where there was a doubt as to the outcome. And thus 
they recognized that predictions, even though based on an abundance of 
substantial evidence, can be wrong. 


They felt that Congress must have intended that they be able to authorize 
experiments and the “operation of new and untried services in an industry 
as new and dynamic as air transportation,”!! and cited a Supreme Court 
case concerning an analogous question in connection with the Transportation 


Act of 1920.12 


The Board also disposed of the petitioner’s contention that the granting 
of a certificate by them on an experimental basis usurped an exclusive 
authority vested in the Postmaster General under the Experimental Air 
Mail Act.1* Their main point was that the pertinent sections (1 and 2) had 
been repealed and that an accompanying amendment had been made to 
Section 405 (1) of the Civil Aeronautics Act by striking out references to 
sections 1 and 2 of the Experimental Mail Act, which indicated that the 
Board was now to have no restrictions against experimentation with the air 
mail service.14 The amendment (Act of July 2, 1940, “Extending the 
jurisdiction of the Civil Aeronautics Authority (Board) over certain air 





6 Brief of Respondent, Braniff case, pp. 28-34. 

7 Braniff Airways v. Civil Aeronautics Board, 147 F. 2d 152, 153 (App. 
D.C. 1945). 

8 Brief of Respondent, Braniff case, p. 80. 

10 Tbid. 

11 Tbid. 

12Td. at footnote 6. 

13 Id. at 32-34. 

14 Td. at 33. 
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mail services, and for other purposes,”) could only extend the Board’s au- 
thority in this one respect, as its only effect was to remove the former 
restriction against experimentation with air mail service which hitherto 
had been referred to the Postmaster General. Nothing in the amendment 
changed Section 401 (d) (2). Therefore the Board thought it followed 
that they must always have had this authority to experiment under Section 
401 (d) (2) subject to this one limitation which was now removed. 


Thus it can be seen that there was a sound basis upon which the court 
could base its decision. However, before drawing any more conclusions a 
few more of the cases where the Board granted experimental certificates 
should be considered. 


The next indication that the Board would continue to follow this pattern 
came in 1944, in their Investigation of Local, Feeder, and Pick-up Air Serv- 
ice.15 They concluded that they were justified, “within reasonable bounds,” 
in allowing an experimental shorthaul operation even though they had little 
information of a factual nature. The applicants were fit and the public 
would be greatly benefited. Furthermore, they felt that the policy declara- 
tions of the act imposed upon them the responsibility to encourage new 
forms of air transportation when estimates and plans indicated that there 
was a good chance for their success. However, the Board did recognize that 
there was a basic conflict among the sections of the act which had to be taken 
into account and reconciled in some manner, when they pointed out that they 
had “an equal obligation to foster sound economic conditions in air transpor- 
tation, and to promote efficient service at reasonable charges,.. .”1° Asa 
result they set up as a safeguard, requirements which must be met before 
they would issue any temporary certificate. 


“Safeguards available for use in this connection appear to be: (1) 
the limitation of such authorizations to temporary periods, and (2) con- 
finement of them to operations which show a justifiable expectation of 
success at a reasonable cost to the Government.’’17 


Thus the foundation was laid for the decisions which became necessary at 
the end of the war when the Board was flooded with applications for certifi- 
cates of all types of newly proposed services from the numerous pilots the 
war had created as well as the existing certificated air carriers. 


The first of these post-war decisions came in 1946 and concerned local- 
feeder services in the Rocky Mountain States Area.18 The Board authorized 
the local service on an experimental basis and again indicated that they 
thought the guiding principles in Section 2 of the Act allowed them to con- 
strue Section 401(d) (2) so as to permit experimentation. Fostering and 
encouraging “the development of an air transportation system adapted to the 
national needs and to encourage the development of civil aeronautics gener- 
ally,” 19 were thought by the Board to indicate this power in them. They 
felt that experiments of this type, limited to a three year period, would per- 
mit the development of actual traffic experience which at that time didn’t 
exist and that this would serve as a guide at a future date to determine 
whether the services was justified within the standards of the Act. If it 
weren’t, the Board would not grant a new certificate, or on the other hand, 
if it were, the Board might even allow additions to be made to the service.2° 


15 Investigation of Local, Feeder, and Pick-Up Service, 6 CAB 1 (1944). 
16Td. at 6. 

17 Td. at 4. 

18 Service in the Rocky Mountain States Area, 6 CAB 695 (1948). 

19 Tbid. 

20 Td. at 730, 731. 
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As before, they recognized that there was a certain fundamental conflict 
in the policies as set out in Section 2, and indicated that a middle road would 
have to be followed by saying that it was incumbent upon them, “to provide 
certain safeguards for the over-all economy of our air transportation system 
and for the financial obligation of the Government in the form of mail com- 
pensation.”2! They then set out the same safeguards cited previously. 


Next came the Freight Forwarder decision.22 Here the Board under 
Section 1 (2) of the Act?® issued a regulation allowing the air freight for- 
warders to operate without a certificate upon the procurement of letters of 


registration. 


In the case of these Freight Forwarders, the Board thought it would be 
extremely difficult if not impossible to fix a route pattern in the manner 
contemplated under Section 401 and concluded that it would be more ap- 
propriate at that time to confer authority pursuant to Section 1 (2). Be- 
cause of the indirect type of operation, they were able to avoid the require- 
ments of finding public convenience and necessity which are omitted from 
this section of the Act. Thus, since it seemed clear that the next few years 
would constitute a period of experiment in air forwarding, they denied the 
application for a regular certificate. They believed the experiment could 
best be performed by granting this general relief order exempting for- 
warders from certain provision of the act under the provisions of Section 


1 (2). 


As a result the Board authorized the experiment, “until such time as the 
Board shall find that their operations are not in the public interest, but 
in no event longer than five years.”’4 


Ultimately this resulted in the only other court decision to touch upon 
the subject, American Airlines et. al v. Civil Aeronautics Board.”5 In its 
opinion the court said the Board had found that the public interest in and 
the need of air forwarders had been sufficiently established to justify their 
operation for a limited period and from this experience a permanent policy 
could be soundly determined. 


It then seemed to assume that the Board had this experimental power 
by saying: 


. We think it clear that it can not be said that the Board has failed to 
na adequate findings in this case, where it is dealing largely with an 
experimental undertaking.” 


Although this certainly cannot be considered as a specific ruling on the 
point, it should be pointed out that the question of the power of the Board 
to conduct experiments was discussed and the Braniff case cited in both 
the Board’s and the Petitioner’s brief. Thus we know that the court was 
informed of the question and evidently must have concluded in their own 
minds that the power did exist. Surely it would seem that if they had felt 
the other court had been incorrect in its decision in the Braniff case they 


21 Tbid. 
22 Air Freight Forwarder Case, CAB Docket No. 681, September 8, 1949. 
23) |. the Authority may by order relieve air carriers who are not directly 
engaged in “the operation of aircraft in air transportation from the provisions of 
this Act to the extent and for such periods as may be in the -yag a 
Section 1 (2), Civil Aeronautics Act of 1938, 52 Stat. 977, 49 U.S.C. 4 
‘ . a7 Freight Forwarder Case, CAB Docket No. 681, ahs ; 1949 
at p. 55. 
25178 F. 2d 908, (CAA 7, 1949). 
261d at 908. 
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would have ruled on the point. For the question was raised by both parties; 
and a ruling by the court against the Board’s power to experiment would 
have changed the outcome of the case in favor of the Petitioners. 


The most recent decision involving this problem is the Air Freight Case 
decided July 29, 1949.27 There the Board in a case involving the certification 
of all-freight carriers, with no government subsidy through the carriage 
of mail, granted temporary certificates for a period of five years on an 
experimental basis. In this decision the Board said, among other things 
that, “Throughout the text of the Civil Aeronautics Act runs the unmis- 
takable thread of this development objective.”*° It points out, as one ex- 
ample, that the Act says the mail rates are not to be fixed by the usual 
means with consideration being given only to what a fair and reasonable 
compensation for the services performed should be. Rather, due regard 
is to be given to the financial needs of the carriers in order, “to maintain 
and continue the development of air transportation to the extent and of 
the character and quality required for the commerce of the United States, 
the Postal Service, and the national defense.”?® 


They added that in the interests of national defense a, “need for an 
operating fleet of transport aircraft many times larger than that now in use 
by the certificated airlines,” had been substantiated by the statements of, 
“high officials in military and civilian transport services,” made during the 
proceedings.?° 


CONCLUSION 


There seem to be several strong reasons for believing that the present 
interpretation of the Act is correct and will continue to be followed. 


In the first place, there is now a long line of administrative decisions 
upholding the power of the Board to experiment. Secondly, the arguments 
in the Board’s brief in the Braniff case concerning the change in the Air 
Mail Act indicate rather strongly that the Board must have had the power 
all the time. Thirdly, the recent decision in the Air Freight Forwarders’ 
case certainly indicates that the court must have thought the Board had the 
power and that the Braniff case was correct. Finally, in view of the young, 
dynamic, and expanding nature of the industry with which the Act is 
concerned and the Declaration of Policy in Section 2, it seems only reason- 
able to believe that Congress meant to give the Board the authority to allow 
experiments to be made in new and untried methods of air transportation. 
Such authority is subject, of course, to a showing of substantial evidence 
indicating that the operation would probably be successful; and a finding 
of fitness on the part of the air carrier, and of public convenience and 
necessity. If these requirements are met there seems to be little reason for 
contending that the Board may not issue a temporary certificate for ex- 
perimental purposes, and every reason for believing that its decisions will 
continue to be upheld by the courts. 

ROBERT L. GRUNDER* 





* Student, Northwestern Law School, 

27 Air Freight Case, CAB Order Serial No. E-3085 (July 29, 1949), Docket 
Nos. 810 et. al. and 730. 

281d at 28. 

29 Tbid. 

30 Td. at 33. 
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EXCLUSIVE GASOLINE CONCESSIONS UNDER THE 
FEDERAL AIRPORT ACT OF 1946 


S a result of the recent change in the Administrator’s rules promulgated 
under the Federal Airport Act! allowing exclusive gasoline concessions 
at airports receiving federal aid, the operating expenses of the airlines 
may be raised as much as fifty million dollars a year.2 Formerly, as a 
prerequisite to federal aid, airport sponsors had to agree that the airlines 
could bring their own gasoline on the fields without paying entrance fees.® 
Under this arrangement the airlines could gain favorable contracts with 
gasoline companies. Now, however, this covenant has been removed from 
sponsors’ contracts,* and exclusive gasoline concessions may be granted by 
the airfields. Since a rise in the price of gasoline of only one cent a gallon 
would result in an increase in operating expenses of over $3,000,000 a year,5 
the airlines fear that the stifling of competition among the gas companies 
will push the price up. 


The Federal Airport Act directs the Administrator to receive assurances 
“satisfactory to him” that airports receiving federal aid will be available 
for “public use” on “fair and reasonable” terms without “unjust discrimin- 
ation.”® In light of the legislative intent to encourage aviation and the 
language of the section, the airlines might argue that the administrator 
could not abandon a rule if it would result in fostering discrimination or 
increasing operating expenses.’ 


Since neither the Federal Airport Act nor the Civil Aeronautics Act® 
contain review provisions applicable to the Administrator, the airlines must 
turn to the Administrative Procedure Act for judicial relief. Under this 
act there are three preliminary requirements to meet before review is pos- 


sible: (1) the plaintiff must have suffered a “legal wrong,” (2) the statute 
must not preclude review, and (3) the agency action must not be committed 
to agency discretion.?® 


160 Stat. 170, 49 U.S.C. §1101 et seg. (Supp. 1949). 

2 Based on going rates, according to Robert Ramspeck, executive vice-presi- 
dent of the Air Transport Association. Am. Av. Daily, May 9, 1949, p. 46. 

314 CopE Fen. Regs. §550.5(c) (1949). 

4 Regulations of the Administrator, §550.5(c) and §550.11(b) (8)4, 14 Fep. 
Rec. 2405, 2409 (1949). 

5 Am, Av. Daily, May 9, 1949, p. 46. 

660 Stat. 176, 49 U.S.C. 1110 (1946). 

7 When applying the Sherman Act, 26 Stat. 209, as amended, 50 Start. 693 
(1937), 15 U.S.C. §1 et seg. (1946), control by municipalities must be considered 
before the action can be called an unreasonable restraint. The Act is not directed 
at local governmental bodies, but at combinations to restrain competition by indi- 
viduals and corporations, U.S. v. Yellow Cab Co., 69 F. Supp. 170 (N.D. Ill. 1946), 
remanded 332 U.S. 218 (1947), 80 F. Supp. 936 (N.D. Ill. 1948), aff'd. 338 U.S. 
338 (1949); Parker v. Brown, 317 U.S, 341 (1948). The airlines would have to 
overcome the reluctance of the federal courts to interfere with local government 
to prevail. This factor is not present in suits in the state courts, although many 
of the other considerations are the same. 

852 Stat. 977 (1938), 49 U.S.C. §401 eé seq. (1946). 

® City of Dallas v. Rentzel, 172 F.(2d) 122 (5th Cir, (1949)). An attempt 
was made to force the Administrator of Civil Aeronautics to review an order of 
the CAB granting funds to Fort Worth. The court held that §§309, 1006 of the 
Civil Aeronautics Act, supra, as amended by §§459, 646(a), were not applicable 
as they dealt only with decisions of the CAB. Jurisdiction was then denied under 
the Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. §1009(b) (1946), be- 
cause it was not a court of competent jurisdiction. 

1060 Stat. 248, 5 U.S.C. §1009 (a) (1946). Professor Dickerson, however, 
does not accept this view. Administrative Procedure Act: Scope and Grounds of 
Broadened Judicial Review, 33 A.B.A.J, 484 (1947). 
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The task of determining whether the airlines have suffered a legal 
wrong when government contracts with third persons (airports) are altered 
is not an easy one, because the wrong suffered by the airlines, if any, is a 
relational injury. The courts have held both ways on this borderline situa- 
tion, and the ambiguous legislative history of the A.P.A. throws little 
light on the problem.}2 


Assuming, however, that a legal wrong has been suffered, the question 
arises whether a statute precludes review where, as in the Airport Act, 
there is no statutory provision for it. Before the passage of the Administra- 
tive Procedure Act absence of such a provision was often held to be fatal.15 
Although cases decided since the passage of the Act are in disagreement,!* 
the legislative history seems to indicate clearly that Congress meant to allow 
review unless a statute explicitly withheld it.1® 


The problem still remains whether review will be denied because it is an 
exercise of discretionary power.1®° The Federal Airport Act directs the 
Administrator to make contracts “satisfactory to him” and thus commits 
the provisions to his direction. Prior to the Administrative Procedure Act 
the Supreme Court went so far as to say that a statutory term could have 
several “reasonable interpretations,” and that the choice by an agency of 
any reasonable one would prevail.17 The Administrative Procedure Act has 
not changed this!® and the present temper of the court, as reflected by recent 





11 The airlines could cite in their favor the controversial Columbia Broad- 
casting System v. United States, 316 U.S. 407 (1942), which said, “It is enough 
that the regulations . . . effect adversely appellant’s contractual rights and busi- 
ness relations with station owners.” Contra: Perkins v. Luken’s Steel, 310 U.S. 
113 (1940), which held: “. .. neither damage nor loss of income in consequence 
of action of the government, which is not an invasion of recognized legal rights, 
is in itself a source of legal rights in absence of .. . legislation recognizing 
it as such.” 

12 The House and Senate Committees gave a broad meaning to the term, 
H.R. Rep. No. 1980, 79th Cong., 1st Sess. 42 (1945); and Sen. Rep. No. 752, 79th 
Cong., Ist Sess. 26 (1945). Compare Sen. Rep. 43, where the Attorney General 
suggested the term “legal wrong” referred to the existing law, and cited Perkins 
v. Lukens Steel, 310 U.S. 113 (1940). 


13 For example, the court in Switchman’s Union v. National Mediation Board, 
820 U.S. 297, 303 (1948), held: “. . . if congress had desired to implicate the 
federal judiciary and to place on the federal courts ... any aspect of the prob- 
lem, it would have made its desire plain.” The court in its determination of 
legislative intent noted that while the statute was silent concerning review of 
their question, review was provided for other orders. This is analogous to the 
fact that review is provided for the CAB and silent as to the Administrator. 

14 Unger v. U.S., 79 F. Supp. 281 (E.D, Ill. 1948), and Snyder v. Buck, 
75 F. Supp. 902 (D.C. D.C. 1948) have recognized an intent to change the law 
where the statute does not provide a review, Contra: Kirkland v. Atlantic Coast- 
line Railroad Co., 167 F. 2d 529 (D.C. Cir. 1948), declared that the law had been 
settled as to the Railway Labor Act by the Switchman’s Union Case, supra note 
13, — the meaning of the Administrative Procedure Act which meant exist- 
ing law. 
_ 15 Sen. Doc. No. 248, 79th Cong., 2d Sess. 229, 416 (1946); “A statute may 
in terms prcelude judicial review, or be interpreted as manifesting a congressional 
intention to preclude judicial review.” Id at 311, Mr. Austin pointed out to 
Mr. McCarran cases in which no redress was given because the statute did not 
— a review and asked if the bill would remedy the defect, to which Mr. 

eCarran replied in the affirmative. 


16 U.S. v. Bush & Co., 310 U.S. 371, 380 (1940) ; Perkins v. Lukens Steel Co., 
310 U.S. 118, 127-180 (1940). 

17 N.L.R.B. v. Hearst Publications, 322 U.S. Ill, 181 (1944), the case turns 
upon the better ability of Administrators to solve a problem and their reasonable- 
hess in doing so. 

18 The House and Senate Committees seemed to fear a substitution of judicial 
for administrative discretion. Sen. Doc. No. 248, 79th Cong., 2d Sess., 212, 275. 
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cases,/® favors wide discretionary powers in federal agencies. The Admin- 
istrator’s discretion, if not the problem of finding a legal wrong, or preclu- 
sion of review by the Acts, would probably force the airlines to seek relief 


through the state courts. 


It has been suggested that the state courts offer a remedy against the 
cities, through the seemingly applicable old but well established law of 
franchises.2° As a general rule a municipality has no implied power to grant 
exclusive privileges or franchises unless such power has been expressly con- 
ferred by the legislature.2! It would thus seem that the express right to 
grant exclusive gasoline concessions would have to be given cities by their 
state legislatures before they could take advantage of the change in the 
Administrator’s regulations. Nevertheless, three methods by which cities 
might claim they already have the right are: (1) the municipality is acting 
in a proprietory capacity; (2) the privilege is so necessary to carry out an 
express power as to leave its existence free from doubt; and (3) reliance 
upon a broad grant of power which inadvertently may be specific enough. 


Where a city acts in a proprietary capacity, it may enter into the same 
exclusive contracts as a private corporation, since the rule against exclusive 
franchises applies only to governmental functions.?2 Aside from the fact 
that many states recognize the operation of an airport as a governmental 
function,?* the policy reasons of comfort, convenience, and safety must be 
met before either a private corporation or a city acting in a proprietary 
capacity may enter into a monopolistic contract. This is the theory of cases 
which have upheld exclusive contracts by municipalities to transport pas- 
sengers to and from railway stations.24 These policy reasons do not favor 
exclusive gas concessions, for certainly the public’s convenience and comfort 
would not be bettered if higher fares resulted. Neither would the safety 
argument of necessity of city control over a dangerous substance be valid, 
since there could be city control of movement and storage of gasoline 
purchased off the field by the airlines. In fact, a strong safety argument 
could be made in favor of separate sources of gasoline because of the 
difficulty in tracing a bad shipment of gasoline where using a common 
supply.25 Even if a court does find the function to be proprietary, it probably 
will be difficult for a city to prevail on this theory because of the lack of a 


strong policy argument. 


The municipalities might argue that no express grant of power was 
needed, if such power was so necessary as to leave its existence free from 





19 Unemployment Comm. v. Liberty Mutual Co., 329 U.S. 143 (1946), and 
Mr. Justice Rutledge’s concurring opinion in Board of Governors v. Agnew, 329 
U.S, 441 (1946). In Cardillo v. Liberty Mutual Co., 330 U.S. 469 (1947) the 
court admitted the issue was more legal than factual, but allowed the agency’s 


interpretation. 
20 388 Opinions of the Attorney General of the State of Wisconsin 105 (March 


15, 1949). 

21 Freeport Water Co. v. City of Freeport, 180 U.S. 587 (1901); 4 McQuii- 
LON, MUNICIPAL CORPORATIONS §§1758, 1760 (2d ed. 1940). 

22 Miami Beach Airline Service v. Crandon, 159 Fla. 504, 32 S. 2d 153 (1947); 
Bailey v. Philadelphia, 184 Pa. 594, 39 A. 494 (1898). 

23 This is of little consequence, since the courts could still say that this 
particular aspect of operating an airport is proprietary. 

24 Miami Beach Airline Service v. Crandon, 159 Fla. 504, 82 S. 2d 153 (1947); 
and 15 A.L.R. 356 discussing railroad station cases. 

25 A discussion of the problems encountered at Washington National Air- 
port during the war when there was but one source of supply for gas appears in 
Hearings Before Committee on Interstate and Foreign Commerce on H.R. 9738, 
80th Cong. (1948), a bill concerning exclusive gasoline concessions (which failed). 
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doubt.2 Where the safety of the public is involved, it has been held that 
municipalities may grant exclusive franchises under general powers dele- 
gated to provide for the health and safety of their inhabitants.?" But since 
the safety argument runs into trouble, the cities might fare better by assert- 
ing that no express grant of power by the legislature is needed to give them 
power to confer exclusive gasoline concessions. Such power is so necessary 
as to leave its existence free from doubt on the ground that the revenue 
is necessary for the airport to break even. However, the airlines might 
reply that recent surveys have shown that larger airports where the air- 
lines buy most of their gas are breaking even without revenue increases 
from exclusive gas concessions.?8 


The difficulty encountered in most state statutes in trying to find a pro- 
vision that might be construed as an express grant of power for exclusive 
gas concessions is that the state aeronautic and airport acts were based 
upon or made to conform with the federal acts and the Administrator’s 
rules. Nevertheless, cities in Illinois are given a general grant of power 
to “grant concessions” for the servicing of airplanes,2® and servicing could 
easily be interpreted now to mean the supplying of gasoline. While in New 
York airports may “sell” gas, no right is expressly given to sell exclusively.®® 
The wording of statutes of other states gives many of them, Pennsylvania 
for example,®! sufficient express power to have exclusive concessions. 


The airlines will thus be unable to get relief in many state courts merely 
because by pure chance their statutes were drawn so broadly as to allow an 
interpretation which permits airports to have exclusive gasoline concessions. 
The policy reasons regarding aviation gas taxes, are the same as for these 
concessions, and some 29 states completely exempt or refund taxes on avia- 
tion fuel.22, Many of these same states are now inadvertently saddling the 
airlines with an expense the same as that which they expressly wished 
to avoid. 


In seeking judicial relief from the Administrator’s sanction, the airlines 
are beset with procedural obstacles in the federal judiciary. In some of the 
state courts the airlines will be able to block exclusive concessions under 
franchise laws, but many state statutes are susceptible of an interpretation 
allowing concessions. If state legislatures fail to remedy this inconsistency 
with the policy of their aviation gas tax statutes,33 perhaps competition with 
airports where airlines may furnish their own gas will tend to keep the 
price down. The fact that some airlines are now operating in the black, 
however, should not be the signal to throw open the barriers to possible 
abuses of this infant industry. PETER NEVITT* 


* Student, Northwestern University School of Law. 

26 Parkhurst v. Capital City Ry. Co. 28 Or. 471, 32 P. 304 (18938); 4 
McQUILLAN, MUNICIPAL CORPORATIONS §1758 (2d ed. 1940). 

27 Consumers Co. v. Chicago, 313 Ill. 408, 145 N.E, 114 (1924) ; 3 McQuILLaAN, 
MUNICIPAL CORPORATIONS §962 et seq. (2d ed. 1940). 
“n", ”, re Yearbook 317-323 (1948); and Am. Av. Daily, Jan. 20, 

» DP. 97. 

29 Inu, Rev. STAT. c. 24 §22-7(3) (1949). 

380 A power to grant concessions is given, but modified in very general terms in 
N. Y. PUBLIC AUTHORITIES LAw §1447(13) (1949) (New York City Airport Au- 
thority Act); also the power to “purchase and sell gas” and to “charge for... 
i949) concessions .. .,” is given, N. Y. GENERAL MUNICIPAL LAW §352(3) (4 
(1948) Pa. Stat. tit. 2, §1503 (d) (1948). Also see Mass. G.L. c. 90, §§51i, 50f 

32 Resolution adopted by the North American Gas Tax Conference on Sept. 
15, 1948. Seven states taxed gasoline at the regular rate and thirteen at some 
fraction of that rate. Arditto, State and Local Taxation of Scheduled Local Air- 
lines, 16 J. Air L, 162 (1949), discussed the problem. 

3 California has, Cal. G. L. c. 151a, §7(1) (1949). 
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NATIONAL TRANSPORTATION POLICY. By Charles L. Dearing 
and Wilfred Owen. Washington: The Brookings Institution, 1949. 448 p. 
$4.00. 


As members of a task force for the Hoover Commission on Organization 
of the Executive Branch of the Government, the authors last year under- 
took a study of federal transportation activities. This book is largely the 
result of that assignment, as well as of previous research, primarily in the 
highway and railway fields. In 1941, for example, Brookings published a 
study of Dearing’s on American Highway Policy, and in 1949 one by Owen 
on Automotive Transportation Trends and Problems; while many of the 
findings of the present book are clearly foreshadowed in Dearing’s chapters 
contributed in 1940 to Government and Economic Life (Lyon, Abramson 
and Associates) and The American Transportation Problem (Moulton and 
Associates, 1933), both Brookings publications. When the Hoover Commis- 
sion disagreed with their proposal, as did also the Task Force on Regulatory 
Commissions, they were fortunate, as members of the Brookings staff, in 
having a publisher ready at hand to present their viewpoint to a wider 
audience. 


As the authors point out, transportation in the United States is big busi- 
ness: if we include private automobile costs, about $40 billion—close to 
one-fifth of the national income—is spent for transportation. Federal ex- 
penditures relating to transportation now approach $1.5 billion annually. 


The United States owns one-third of the railroad mileage, nearly half the 
merchant marine, and over 70 per cent of the motor vehicles of the world. 
This extraordinary development and use of transport facilities in the Amer- 
ican economy has not only played a vital part in time of war, but it has 
contributed in no small degree to our economic prosperity and the enrich- 
ment of our social life. 


The Government long has had a special interest and responsibility in this 
field, both from a promotional and regulatory point of view: one-tenth of 
the total area of the United States, for example, was given to the railroads 
to promote their development and encourage the opening up of new lands. 
In a little over three decades the Federal Government has spent some $30 
billion for the provision of transportation facilities and services. On the 
regulatory side, government efforts at first were exerted in the main to 
protect the public against the exercise of monopolistic powers by the 
railroads. The concept of protecting the user through regulation has re- 
mained a firm federal policy for all branches of the industry, while gradu- 
ally other regulatory objectives have been added, such as the maintenance 
of fair competition, until today national policy exerts a dominant influence on 
the transportation future. 


What concerns the authors are the conflicts and inconsistencies which 
have developed between the various objectives of national policy in this field. 
Government transportation policies, they state, are “characterized by defects 
in the programming and expenditure of public funds, unattainable regula- 
tory objectives, and indeterminate division of authority and responsibility 
between government and private management. ... Expenditures for the 
provision of transportation facilities are authorized with no consideration 
for over-all transportation requirements or the relationships among trans- 
port agencies. The result has been an improvident use of public funds and a 
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failure to program in accordance with priority of need. The use of general 
taxes rather than user charges to finance these facilities has resulted in an 
uneconomic distribution of traffic. ... Government restricts with one hand 
and promotes with the other. ... Responsibility is so widely and vaguely 
divided that no branch of government can be charged with the deficiencies 
of public action in this field.” (pp. 351-353.) 


The authors are disturbed that while “the federal government has ex- 
tensive plans for waterway, airway, and highway development, it not only 
has no similar program for the rehabilitation of the railroad plant; it rec- 
ognizes no responsibility or concern over what impacts its promotional pro- 
grams in other fields may have on the railroad system.” (p. 137.) To attain 
comparable competitive relationships among transport agencies they suggest 
it may be necessary “that the basic facilities of the railroads—terminals, 
right of ways, roadbed, and track—be publicly provided, with privately 
owned equipment operating over the public ways.” (p. 130.) They also 
suggest, in their reorganization plan, the creation of an Office of Railroad 
Transportation (as part of a proposed Transportation Department) which 
would, among other things, assess the impact on the rail carriers of federal 
promotional activities in other fields of transportation and “recommend 
effective measures to assure these impacts did not jeopardize the operating 
condition of the railroad system.” (p. 399.) 


This same concern leads them to conclude that “workable competition 
cannot be maintained between privately financed transportation enterprises 
and those media which are enabled to use publicly financed physical plants, 
unless the test of relative cost and efficiency is permitted to govern the 
allocation of traffic. To this end, the rates of competing agencies must be 


required to reflect the total economic costs of performing transportation 
services.” (p. 371.) Elsewhere, however, (pp. 126-9) they admit that as 
a practical matter it is questionable whether an economic organization of 
the transportation system can be effected through user charges. Particularly 
is this true when the problem of security is considered. 


“Generally speaking, a land transportation system adequate for the peace- 
time economy would ordinarily meet the basic physical requirements for 
war. In the case of water and air transportation, however, war requirements 
far exceed peacetime facilities because these types of equipment are in 
effect instruments of war.” (p. 161.) The problem of providing a trans- 
portation system adequate for national security involves, therefore, devising 
methods “by which air and water transport capacity can be provided during 
peacetime at levels exceeding peacetime demand.” They are opposed to 
doing this by means of a subsidy program, particularly for domestic air 
transport, although they concede (p. 128) that, for defense purposes, aids 
to air navigation and merchant marine development may require subsidies. 
It would simplify matters, they suggest, if the military would obligingly 
look after their own air-lift requirements. “In view of the importance of 
military air transport, it would appear to be no less essential for the armed 
services to procure the transport equipment they need than to supply 
themselves with bombers or fighters.” (p. 149.) 


In conclusion, the authors recommend the consolidation of all, or virtu- 
ally all federal government transportation functions into two agencies: a 
Department of Transportation, and a Transport Regulatory Commission. 
The CAB, CAA, ICC, and all other existing agencies dealing with transpor- 
tation would be abolished, or absorbed into these two new organizations. 
The Regulatory Commission would “prescribe the standards of rate and 
service competition that would assure the economic allocation of traffic 
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among the several forms of transportation, and guarantee impartiality in 
the granting and denial of operating privileges to individual firms.” (p. 407.) 
All other substantive functions involved in the provision and control of all 
forms of transportation facilities and services would be transferred to the 


new Department. 


The Hoover Commission did not indorse either of these steps. Instead, 
it recommended, as a first major move, a grouping of all major nonregula- 
tory transportation activities in the Department of Commerce. As to merg- 
ing the quasi-judicial and quasi-legislative functions of the CAB, ICC and 
Maritime Commission, it preferred, therefore, to maintain the three regu- 
latory bodies separate, providing for policy coordination by other means. 


Without attempting to assess the relative merits of these or other alter- 
native plans, it is not difficult to discover the “rightful place” of aviation 
in the Dearing-Owen scheme of things: eliminate operating subsidies for 
domestic carriers as soon as possible; correct the overexpansion of routes 
and services of the so-called trunk-line air carriers; recognize the “funda- 
mental policy error that permeates the entire undertaking” of projecting 
air transportation into areas of least relative advantage—the so-called 
“feeder route” experiment; withdraw federal aid from the development of 
small airports for private planes; require users to contribute their share of 
the cost of airways and airports; establish the principle of self-support and 
move as quickly as possible toward this goal. “This approach would have 
the advantages of providing a useful guide to the programming of public 
expenditures and of assuring adequate funds for air transport facilities 
on a continuing basis. In addition, self-support through user charges would 
furnish criteria for determining the rightful place of air transport in the 
transportation system, because traffic moving by air (as well as by other 
methods) would be attracted on the basis of relative economy as well 
as service.” (p. 142.) 


The Civil Aeronautics Board comes in for very sharp criticism. To cite 
only two examples: the Board showed bad judgment, in the authors’ opin- 
ion, in permitting feeder-line experimental services in advance of the 
development of aircraft better suited to operation on purely regional routes. 
How, the authors ask, can valid experimental results “be expected to 
emerge from the subsidized operations of technically ill-adapted equipment 
on routes of admittedly submarginal traffic prospects” (p. 219.) Again, 
the Board (and the industry) grossly miscalculated the air transportation 
market and permitted unsound pricing policies, as well as the air route 
pattern to expand “far beyond the dictates of prudent business manage- 
ment.” (p. 227.) The authors make no allowance for the fact that air 
transportation is still evolving at an incredible pace, that the Civil Aero- 
nautics Act has been in effect only seven peacetime years, and that 1945, 
the base year selected to demonstrate subsequent financial deterioration 
of the airlines, was an abnormal war year. “Administration of the Civil 
Aeronautics Act by the CAB has produced only one affirmative result,’’ the 
authors flatly assert,—“accelerated, overexpansion of the industry.” (p. 209.) 


It may be only coincidence that in 1938, when officials of the Brookings 
Institution made an analysis of U. S. domestic air transport, as part of a 
general transportation study, they also took a dim view of aviation. Air 
transport, they reported, had shown little tendency toward self-support; 
economic speeds above 140 miles per hour appeared unlikely; no present 
justification was seen for basing aid to civil aviation upon military con- 
siderations. As a result of their study, they recommended drastic curtail- 
ment of air mail services and substantial reduction in federal appropriations 
for airway aids. Fortunately, this counsel did not prevail. Our aviation 
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industry continued to expand at a rapid rate; and within eight years the 
greatest war in history was demanding the utmost in aviation resources 
that we could muster. Let us hope we shall be at least as well prepared at 


the next great national emergency. 
J. PARKER VAN ZANDT* 





AIRLINE RECORD, 1949, by Roy R. Roadcap. (Published by the 
Author, 208 So. La Salle St., Chicago 4, Ill. 1949, pp. 160. $7.50.) 


In the 1949 edition of Airline Record, Mr. Roadcap continues an annual 
traffic and financial analysis of the scheduled airlines begun last year. The 
new volume has been expanded in two principal ways: (1) inclusion of a 
general survey of the airline industry since its beginnings and (2) coverage 
of the feeder airlines. In all, 47 carriers are now covered, including Alaska, 
A.0.A., Hawaiian, Pan American, Panagra, Taca and Trans Pacific. 


The general survey covering the first 40 pages provides a concise, factual 
background of the industry’s development and contains numerous support- 
ing statistical series designed to measure not only growth in terms of the 
volume achieved but also the efficiency with which it was attained. Summary 
data brings into perspective the relative position of U.S. air transport in 
relation to the industry worldwide. Of particular interest is the table pre- 
senting selected traffic statistics for the 32 largest airlines in the world. Of 
these, only one-half are U.S. carriers. The survey concludes with data about 
the significant traffic characteristics of domestic routes and stations and 
with illustrations and specifications of the various aircraft in service. 


The remainder of the volume presents analyses of the individual car- 
riers. Each includes a route map, brief history, summary of property and 
equipment, listing of officers and directors, and the numbers of stockholders 
and employees. Detailed data are then given for a seven year period (where 
available) on traffic and on operating revenues and expenses. Comparative 
ratios are introduced to facilitate payload and income account analysis, all 
on the basis of ton mile units. One series, for example, calculates operating 
expense per available ton mile. 


Balance sheets are included, followed by a breakdown of the capital 
structure and its relation to earnings and assets. Among the specific ratios 
shown is the percentage earned on total invested capital and also on the 
common stock equity. Market price ranges are shown for the carrier’s 
securities. These are related to earnings and book values to indicate the 
investing public’s appraisal of the company and its prospects. A final section 
summarizes the financial record for prior years since date of incorporation, 
which in some cases stretches back to 1928 and 1929. 


A noteworthy effort has been made to recast all financial statements and 
related comparisons to reflect retroactive mail payments. Over a third of 
the income accounts and balance sheets included in the previous edition have 
thus been revised. This should prove especially helpful to those interested 
in a true picture of airline earnings since the end of the war. This study 
reflects careful preparation and is an excellent source of information for 


those interested in airline traffic and finance trends. 
B.. €. S; 





* President, Aviation Research Institute, Washington, D. C. 





BIBLIOGRAPHY 


Department Editors: Arthur C. Renstrom and Leonard N. Beck* 


CURRENT LITERATURE ON AVIATION 
BOOKS AND PAMPHLETS 


THE AEROPLANE DIRECTORY OF BRITISH AVIATION—1950. London, Temple 
Press, Ltd., 1950. 574 p. 10s 6d. 
A complete guide to British and Dominion aviation, including air forces, 
organizations, ministries, airlines, manufacturers, flying societies, and air- 
ports. Also includes comprehensive who’s who of British aviation. 


Ernst & Ernst. REPORT COVERING PRELIMINARY STUDY: METHODS OF Com- 
PENSATION FOR CARRIAGE OF DOMESTIC AIR MAIL AND FOR THE OPERA- 
TION OF AIR TRANSPORTATION SERVICE ESSENTIAL TO THE PUBLIC 
INTEREST. JANUARY 18, 1950. Washington, U. S. Senate, Committee on 
Interstate and Foreign Commerce, 1950. 12 p. 

A “pilot study” prepared for the Senate Committee on Interstate and 

Foreign Commerce. Reprinted: 17 J. AIR L. & Com. 86. 


International Civil Aviation Organization. AERONAUTICAL AGREEMENTS AND 
ARRANGEMENTS. TABLES OF AGREEMENTS AND ARRANGEMENTS REGIS- 
TERED WITH THE ORGANIZATION (January 1st 1946-December 31st 1949). 
Montreal, 1950. 90 p. (Document 6948-LGB/29) $0.25. 


International Civil Aviation Organization. STATISTICAL SUMMARY. NO. 6. 
FINANCIAL DATA, FISCAL YEAR 1947. Montreal, 1949. 81 p. (Document 
6915-AT/697) $0.35. 

Includes comparative tables showing operating revenues and expenses 
per unit, percentage distribution of operating revenues and expenses, indi- 
vidual air carrier surplus, and profit and loss statements. 


International Civil Aviation Organization. STATISTICAL SUMMARY, NO. 7. 
FLEET PERSONNEL. 1947. Montreal, 1949. 83 p. (Document 6936- 
AT/698) $0.30. 

Fleet statistics include data on type, number of aircraft in use, and 
hours flown. Personnel statistics for 19 countries and 35 air carriers indi- 
cate number in flight, maintenance, operation, traffic and sale, and general 
and administrative personnel categories as well as wages and salaries 
received. 


KENDALL, N. W. UNITED STATES OVERSEAS AIR CARGO SERVICES. Washington, 
U.S. Govt. Print. Off., 1950. 127 p. $0.45. 
(Office of Domestic Commerce. Transportation Division. Transportation 
Series No. 1.) 


Littlefield, Harold J. THE PROBLEMS OF PUBLIC SKEPTICISM AND FEAR AS 
RELATED TO AIR TRAVEL ADVERTISING. ADAPTED FROM A THESIS PRE- 
SENTED TO THE FACULTY OF THE GRADUATE SCHOOL OF BUSINESS ADMIN- 
ISTRATION, NEW YORK UNIVERSITY. New York, Flight Safety Founda- 
tion, 1949. 49 p. 


Longhurst, John. NATIONALISATION IN PRACTICE; THE CIVIL AVIATION 
EXPERIMENT. London, Temple Press, Ltd., 1950. 227 p. 12s 6d. 


* Aeronautics Division, Library of Congress. 





248 





BIBLIOGRAPHY 249 


Malkin, Richard. TRAFFIC MANUAL NO. 31: AIR FREIGHT TRANSPORTATION. 
Chicago, La Salle Extension University, 1950. 105 p. $1.50. 


Merrill Lynch, Pierce, Fenner and Beane. AIRLINES—1949. Washington, 
1949. 28 p. 
Annual security and financial summary. 


Naqvi, S. K. Irtivza. AIR TRANSPORT IN INDIA. Allahabad, India, Kitab- 
Mahal, 1950. 229 p. 


Schlaifer, Robert and S. D. Heron. DEVELOPMENT OF AIRCRAFT ENGINES 
and DEVELOPMENT OF AVIATION FUELS; two studies of relations between 
government and business. Boston, Division of Research, Graduate 
School of Business Administration, Harvard University, 1950. 754 p. 
$5.75. 

Russell, A. E. SOME FACTORS AFFECTING LARGE TRANSPORT AEROPLANES 
WITH TURBO-PROP ENGINES. London, Bristol Aeroplane Company, Ltd., 
1950. 43 p. 

The Wright Brothers memorial lecture, December 1949. 


U. S. Air Navigation Development Board. ANNUAL REPORT FISCAL YEAR 
1949. Washington, D. C. 1949. 26 p. 
Progress report upon Board’s program for the development of aids for 
a common military-civil system of air navigation and air traffic control. 


U. S. Civil Aeronautics Administration. FOURTH ANNUAL REPORT OF THE 
FEDERAL AIRPORT ACT FISCAL YEAR ENDED JUNE 380, 1949. Washington, 
1950. 90 p. 


U. S. Civil Aeronautics Board. ANNUAL REPORT OF THE CIVIL AERONAUTICS 
BOARD, 1949. Washington, U. S. Govt. Print. Off., 1949. 70 p. $0.50. 


PERIODICAL ARTICLES 


Air Cargo 1950, by Gerard E. Nistal. Aero Digest, Feb. 1950; 60:34-35, 
100-104. 
Survey of development since 1937 with suggested principles for im- 
provement of air cargo industry. 


Air Mail Pay under the Civil Aeronautics Act, by Joseph J. O’Connell, Jr. 
Indiana Law Journal, Fall 1949; 25:29-41. 
Discussion of legal and economic problems faced by Civil Aeronautics 
Board in administering government assistance to airlines through the 
device of air mail pay. 


Air Merchant Marine, by Langdon P. Marvin, Jr., Major General Hugh J. 
Knerr, Captain C. H. Schildhauer, and Lieutenant Colonel Edwin F. 
Black. Air Transportation, Feb. 1950; 16:8-9, 16-17, 24-25. 

Plea for development of a commercial airlift potential adequate to the 
emergencies of a sudden enemy attack. 


Air Shippers’ Manual. Third Edition. Air Transportation, Nov. 1949; 
15:19-82. 
Includes airmail and air cargo rates and tables, directories of domestic 
and foreign airlines, and other air shipper information. 


Air Terminal Planning for Large Metropolitan Areas, by Albert E. Blom- 
quist. Via, 1949; No. 8:74-76. 


Text in English and French. 





250 JOURNAL OF AIR LAW AND COMMERCE 


Aircraft Design with Special Reference to the Restrictions Imposed by 
Considerations of Airfield Design, by Percival Henry Watson. Journal 
of the Institution of Civil Engineers, Oct. 1949; 32:466-484. 


Arbitration in Air Transportation. Arbitration Journal, 1949; 4:192-193. 
Analysis of Air Transport Rules of Arbitration. 


Airline Tariff Provisions as a Bar to Actions for Personal Injuries, by James 
C. McKay. The George Washington Law Review, Feb. 1950; 18:160-191. 
Discussion of present tariff provisions of many domestic air carriers 
which attempt to place limitations on value of claims for personal injuries 
and the time for bringing actions therefor. 


Cargo with Wings. Canadian Aviation, Jan. 1950; 23:20-21, 41-42. 


Analysis of air cargo operations of Trans-Canada Air Lines for 1948 
and 1949, 


Comment on Air Mail Subsidy, by Richard Hellman. Indiana Law Journal, 
Fall 1949; 25:43-53. 


Reply to article by Joseph J. O’Connell, Jr., above. 


Compulsory Inauguration and Extension of Air Carrier Routes, by A. Stuart 
Young, Jr. The Georgetown Law Journal, Nov. 1949; 38:81-93. 
Consideration of the case of State Airlines, Inc. v. Civil Aeronautics 
Board and the extent of the power of the Civil Aeronautics Board to compel 
air carriers to serve new or extended routes. 


The Effect of Jet Speeds on Air Line Schedules, by Captain S. T. B. Cripps. 
Aeroplane, Feb. 3-10, 1950; 78:163-166. 


The Establishment and Measurement of Critical Requirements for Safe 
Flight in Transport Aircraft, by Thomas Gordon. Aeronautical Engi- 
neering Review, Jan. 1950; 9:22-24. 


Evaluation Criteria for Transport Aircraft, by R. D. Kelly. Aeronuatical 
Engineering Review, Jan. 1950; 9:37-39. 


Finnish Air Lines Aero O/Y, Over a Quarter of a Century of Airline Opera- 
tion, by John Stroud. Airports and Air Transportation; Jan. 1950; 
4:340-341. 


Iberia; A Brief Review of the Growth of Spain’s National Airline. Esso Air 
World, Jan. 1950; 2:100-102. 


Let’s Look at Commercial Flying in Canada Today, by John R. Baldwin. 
Canadian Aviation, Jan. 1950; 23:26, 28, 30, 37-39, 41. 

A discussion by the chairman of the Canadian Air Transport Board of 
government aviation policy and the development and economic position of 
the private air carriers. 


Life in the Air Age; a Special Aviation Survey. United Nations World, 
Mar. 1950; 4:45-61. 

Includes “The U. S. and Global Industry No. 1,” by Herbert Harris, “The 
UN Watches the Wings,” by Edward Warner, “The Future of Air Cargo,” 
by John A. Church, Jr., and “20 Questions of the Air Age,” answered by 
world’s foremost aviation authorities. 


Low Fares or Luxury? by E. P. Johnson. Aeroplane, January 6, 1950; 
78 :20-22. 


Believes two-price air service must ultimately be provided. 





BIBLIOGRAPHY 251 


National Joint Council for Civil Air Transport Pilot Officers’ Panel. Mem- 
orandum of Agreement. Dated 1st January, 1950. The Log, Feb. 1950; 
10:30-33. 


The Nation’s All Weather Airways. The Pegasus, Feb. 1950; 15:1-16. 
Special issue devoted to presentation of the present status and the impli- 
cations of the all-weather flight program. 


Navigational Systems and Instrument Aids, by D. E. Adams and A. M. 
Uttley. Airports and Air Transportation, Jan. 1950; 4:342-350. 
Authoritative review of the subject principally as regards its application 
to air transportation. 


1955 Air Transport Reappraised from...SAE Journal, Feb. 1950; 58 :34-38. 

Summary of panel discussion at SAE National Aeronautics Meeting, 
Los Angeles, Oct. 6, 1949. Includes “Engine Manufacturer’s Viewpoint’ 
by D. J. Jordan, “Canadian Manufacturer’s Viewpoint,” by E. Hatkin, “Air- 
plane Manufacturer’s Viewpoint,” by Carlos Wood, and “Airline Operator’s 
Viewpoint,” by H. R. Harris. 


North Atlantic Weather Stations, by William O. Foss. United States Naval 
Institute Proceedings, Feb. 1950; 76:170-175. 
Account of international network of twelve weather observation ships, 
representing eight nations, which aid ocean-crossing aircraft. 


Official Record of the Proceedings of the International Air Transport Asso- 
ciation. IATA Bulletin, Dec. 1949; No. 10; 155 p. 
A chronicle of the Fifth Annual General Meeting at the Hague, Septem- 
ber 12-16, 1949. “IATA Glossary of Traffic Terms”: pp. 133-137. 


Operating Costs of Aircraft. Engineering, Dec. 30, 1949; 168:696-697. 
Standard method of determination of costs by Society of British Aircraft 
Constructors based on direct-operating costs. 


Operation Transocean, by Howard Waldorf. Western Flying, Mar. 1950; 
30:12-18, 33. 
Brief account of development of Transocean Air Lines. 


Planning the Air Freight Terminal, by L. R. Hackney. Western Flying, Jan. 
1950; 30:10-11. 


Proposal for User Charges for Airways Made by C.A.A., Opposed by Air- 
lines. Traffic World, Mar. 4, 1950; 47-48. 

Resumé of testimony before House Interstate and Foreign Commerce 
Committee Subcommittee on Transportation. 


Regulation of Air Transportation under Civil Aeronautics Act, by Oswald 
Ryan. Public Utilities, Nov. 24, 1949; 44:695-703. 


Regulation of Irregular Air Carriers, by John P. Moore and K. Robert Hahn. 
Cornell Law Quarterly, Fall, 1949; 35:48-76. 


Some Economic Problems of Introducing New Types of Aircraft in Airline 
Operations, by P. A. Wills. Aeronautics, Feb. 1950; 22:24-29. 
Recommends an airline aircraft program of one type in operation and one 
replacement under development. Illustrates his principles by an analysis of 
the economically unsound new-type programs of BEAC and BOAC. 
Soviet Air Transport, by John Stroud. World Review, Feb. 1950; 58-60. 
Brief resumé based on study of schedules as shown in the ABC Air Guide. 
Sufficiency of Notice to Passengers of Limitations in Contract of Carriage, 
by Patricia Mahoney. Marquette Law Review, Winter, 1949-50; 33:106- 
107. 
Review of decision in Wilhelmy v. Northwest Airlines case. 





252 JOURNAL OF AIR LAW AND COMMERCE 


Top Policy; Civil Aeronautics Board Policy on Transatlantic Air Travel for 
1950, by H. A. Jones. Aero Digest, Jan. 1950; 60:86, 88, 90. 
Mr. Jones’ minority comment. 
The Universal Postal Union and Commercial Aviation, by Joseph-Jean Le 
Mouel. IATA Bulletin, Dec. 1949; No. 10:102-130. 
The 1949 IATA paper discusses organizational structure of the Union, its 
basic principles, and its relationship to commercial aviation. 
Venezuelan Airline; the Story of Linea Aeropostal Venezolana. Esso Air 
World, Jan. 1950; 2:86-89. 
Why We Are Investigating American Transportation, by Francis J. Myers. 
I.C.C. Practitioners’ Journal, Jan. 1950; 17:325-327. 
Discussion of study of transportation being undertaken by Subcommittee 
of the Senate Interstate and Foreign Commerce Committee. 


Zoning Protection for Friendship International Airport [Baltimore, Mary- 
land], by B. Everett Beavin. The Military Engineer, Jan./Feb. 1950; 


42 :35-38. 
Discussion of preparation of zoning maps with suggested principles for 


guidance of engineers. 


FOREIGN ARTICLES 


Aviation 49; un bilan. Forces aériennes francaises, Dec. 1949; 4:415-460. 
Resumé of military, civil and technical aviation developments for the year 

1949. 

L’ Aviation marchande et la douane, par F. Serraz. L’Aviation marchande, 
Nov./Dec. 1949; no. 24:5-7. 

L’ Aviation sanitaire a la conference diplomatique de Généve, par Paul de la 
Pradelle. Revue générale de l’air, Sept./Oct. 1949; 12:573-582. 

La liaison air-route, par Lugile Augeron. L’Aviation marchande, Nov./Dec. 
1949; 24:13-14. 

Plaidoyer pour une police de lair, par P. Crochet-Damais. Revue générale de 
lair, Sept./Oct. 1949; 12-605-614. 

Quelques problémes soulevés par la révision de la Convention de Varsovie, par 
J. Lacombe. Revue générale de l’air, Nov./Dec. 1949; 12:764-774. 

Definition of the problems raised by the extended meaning given to 

“international transportation” in the proposed Beaumont revision to the 

Warsaw Convention. ; 

Resenia sobre el transporte aéreo del Brasil en el aio 1949. Aero mundial, 
Jan. 19, 1950; 12:1218-1219. 

Sistemas de circulacion y estacionamientos periféricos en los aeropuertos, por 
José Fernandez Amigo. Ingeniera aeronautica, July-Sept. 1949; 
1:15-26. 

General principles of airport design, emphasizing periphery circulation. 

Les Transports aériens en Australie, par J. Elsner. Revue générale de I’air, 
Nov./Dec. 1949; 12:725-747. 

Trasporti aerei in Italia. Loro sviluppo e coordinamento con particolare 
riguardo all’allaciamento delle nostre isole, di Camillo de Gregorio. 
Rivista aeronautica, no. 7, 1949; 25:419-424. 

Utdrag av den “lille komites” innstilling. Flyging, Feb. 1950; 6:4-6. 

Summary of report of Scandinavian Airlines System’s committee ap- 
pointed to study current problems. 





